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baker & McKenzie established its toronto, Ontario office in 1962. A key element of
our practice is advising multinationals on the full range of legal issues relating to their
investment in Ontario and the rest of Canada. Our lawyers combine local legal expertise
with an understanding of the global business environment. We work closely as trusted
legal counsel and advisors on Canadian legal needs, as well as servicing our clients
with their cross-border requirements. Our lawyers specialize in developing innovative
and pragmatic business solutions for both domestic and foreign companies with
business interests in Canada and around the world.
We are a law firm of more than 3,800 locally qualified, internationally experienced
lawyers in 70 offices in 45 countries, with the knowledge and resources to deliver the
broad scope of quality legal services required to respond effectively to both international
and local needs – consistently, confidently and with sensitivity to cultural, social and
legal practice differences.
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Disclaimer
This booklet was prepared as of may 2012, as general
information for individuals interested in establishing
their business in Ontario. The information contained in
this publication is of a general nature and should not be
relied on as legal advice and should not be regarded as
a substitute for detailed advice in individual cases.
No responsibility for any loss occasioned to any
person acting or refraining from action as a result of
the material in this booklet is accepted by Baker &
mcKenzie llP, an Ontario limited liability partnership, or
the Government of Ontario.
in addition, Baker & mcKenzie llP and the Government
of Ontario do not assume and are not responsible
for any liability arising from the use of any websites
listed in this publication or from the linking to or the
downloading of information or materials from any of the
websites listed.
Baker & mcKenzie llP and the Government of Ontario
do not assume and are not responsible for any liability
for the operation, content (including the interpretation,
comments or opinions expressed therein) or the right
to display any such material information on any of the
websites listed. Neither Baker & mcKenzie llP nor
the Government of Ontario shall be liable for damages
of any kind arising from the use of this publication or
websites, including direct, special, indirect, punitive or
consequential damages.
You should also review the privacy notice on those
websites as their information collection practices
may differ, as well as their terms of use. specific
comments or inquiries regarding those websites listed
in this publication should be directed to the individual
organization.
Please note that all the information contained in this
booklet is current as of may 2012 and is subject to
change without notice.
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Here’s why Ontario, Canada
is your Next Big Idea for business success
Ontario, Canada has become the destination of choice for many successful companies because it
has proven to be an ideal location to invest, grow and flourish. Companies do business here because
the combination of talent, cost-efficiencies and an environment of innovation propels significant
growth and creates remarkable results.
We make it easy to do business here. Canada ranks first among G7 and OECD countries for the
lowest number of procedures required to establish a new business. in addition, Ontario’s legal
framework offers many other advantages that help make us one of the world’s most dynamic and
profitable business centres.
here are some other reasons to choose Ontario as your next destination for business success:
•

Competitive business costs. Ontario’s combined general federal – provincial corporate income
tax rate of 26.5% is lower than the average of G8 and G20 countries and lower than the average
federal – state Cit rate in the united states.

•

Our R&D tax incentive program is one of the most generous in the world. When tax credits
are factored in, the after-tax cost of $100 in r&D can be reduced to an after-tax cost of about
$56, or $38 for small businesses.

•

A smart, educated and skilled workforce. in business, the right people drive success. You’ll find
the talent you need in Ontario, home to a vast and diverse pool of highly skilled, educated and
reliable workers. Approximately 62% of our population has at least one post-secondary degree or
certificate, more than double the average of OECD nations.

•

Ontario’s access to markets. Companies that do business here have access to a $17 trillion
marketplace under the North American Free trade Agreement, with 139 million consumers within
a day’s drive of southern Ontario. in 2011, 77% of Ontario’s merchandise exports went to the
united states. Ontario continues to build on trade ties with emerging markets such as brazil,
india and China as well as to work with the Canadian government to negotiate a Comprehensive
Economic and trade Agreement (CEtA) with the European union.

•

A stable, growing and diversified economy. it’s easier for businesses to succeed when they’re
operating in an economy that’s stable, growing and diversified. that’s exactly what you’ll find in
Ontario: a healthy business environment that offers what you and your company need to prosper.

•

More than just a great place for business success. Ontario is a wonderful place to live, with
Ottawa and toronto ranked in the top five in North America in Mercer llC’s 2010 Quality of living
survey. With a low cost of living compared to other world financial centres, Ontario is the costeffective choice among those establishing a business and a home in North America.

throughout this publication, you’ll learn the essential facts about establishing a business in one of the
world’s most attractive business locations. For more information, please visit our website or contact
us at:
www.investinOntario.com
info@investinOntario.com

Make Ontario, Canada your next big idea.
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Business Regulation
Framework

Canada is organized on the principle of federalism, with
governmental powers divided between the federal and provincial
governments. The Constitution Act details which level of
government will exercise legislative, executive and/or judicial
powers with respect to a given matter. the regulation of business
is one matter where jurisdiction is shared. the federal government
has jurisdiction over “trade and commerce” and the provincial
governments have jurisdiction over “property and civil rights”.
Accordingly, references throughout are to applicable federal
legislation of Canada and provincial legislation of Ontario.
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Establishment of Business

2.1 Canadian Corporate Law
a) Canadian Corporations
Direct investment in Canada is often through the establishment
of a corporation. Corporations may be formed under provincial
or federal law. the following commentary relates to private, as
opposed to public (offering) corporations, and is based on the
provisions of the federal Canada Business Corporations Act
(the “CBCA”) and the provincial Ontario Business Corporations
Act (the “OBCA”).
b) incorporation Procedure
incorporation may be effected rapidly and inexpensively. Often
the most pressing initial matter is to choose a corporate name
that is not confusingly similar to an existing corporate name
or trademark. incorporation is achieved by the filing of Articles
of incorporation. Articles of incorporation for federal and
Ontario corporations do not require a statement of objects or
any monetary expression of authorized capital. Corporations
formed under the CbCA and ObCA are granted all the rights of
a natural person. unlike many other jurisdictions, there are no
requirements for minimum paid-in capital.
unless otherwise provided for in its Articles of incorporation, all
shares of a federal or Ontario corporation are fully participating,
voting common shares without par value. More complex share
provisions may be designed and there is wide flexibility as to
the rights and conditions that may be attached. shares of
Ontario and federal corporations are not properly issued until
they are fully paid for in money, property or past services.
A corporate name may be in English and/or French and, if
a special provision is made in the corporation’s Articles of
incorporation, any other language as long as only letters from

the English alphabet and Arabic numerals are used. the name
must include one of the following indicators of limited liability:
“limited”, “ltd.”, “incorporated”, “inc.”, “Corporation” or
“Corp.”.
incorporation may be effected without a prior name search
by using a name consisting of a number plus words such as
“Ontario inc.” or “Canada ltd.”. the name may be changed
for a nominal fee at a later time. it is not unusual to see
corporations operating under their number names with one
or more registered “doing-business-as” names. regardless of
whether a corporation operates under its corporate name or
a registered business name, there are certain key documents
that must set out the corporate name, such as contracts and
negotiable instruments (including cheques).
A corporation formed under one of the provincial corporate
statutes must register in every other province or territory in
which it will “carry on business”. however, Ontario and Québec
have entered into a reciprocal arrangement requiring annual
filings but no extra-provincial registration. CbCA corporations
are also required to register in each province where they carry
on business.
Federal Incorporation
industry Canada
Corporations Directorate
tel:
613-941-9042
Fax: 613-941-0601
Web: https://strategis.ic.gc.ca/cgi-bin/allsites/
registration-inscription/mainscreen.cgi
Business Registration Online
Web: www.businessregistration.gc.ca
Provincial (Ontario) Incorporation
Ministry of Government services
Web: www.ontario.ca/en/services_for_business/
stEl02_038762
c) Directors and Officers
the board of directors of a corporation has the power and
responsibility to manage and supervise the corporation’s
affairs. Federal and Ontario corporations may have one or more
directors, and may provide in their Articles of incorporation for
a minimum and maximum number of directors with the precise
number to be established from time to time.
CbCA and ObCA corporations must have a board of directors
composed of at least 25% resident Canadians or, if there
are fewer than four directors, at least one resident Canadian
director. Directors must be individuals, at least 18 years old, not
bankrupt and not of unsound mind.
there is no residency requirement for corporate officers in
Canada. Officers must be individuals. Although there is no
legal requirement to appoint officers, most corporations have
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at least a President and a secretary. the same individual may
hold both offices. Directors and officers must act “honestly, in
good faith with a view to the best interests of the corporation”
and must exercise “care, diligence and skill that a reasonably
prudent person would exercise in comparable circumstances”.
the corporate formalities required to operate a Canadian
corporation are minimal. Any resolution of the shareholders or
directors may be passed by unanimous written consent without
the necessity of convening formal meetings.
d) Auditors and Public Disclosure of Financial information
CbCA and ObCA private corporations may, by resolution,
dispense with the appointment of an auditor. the ObCA and
CbCA do not require private corporations to make public
disclosure of financial information.
e) unanimous shareholder Agreements
the board of directors has statutory power to manage the
corporation. however, some or all of the powers of the
directors may be assumed by the shareholder(s) pursuant to
a unanimous shareholder agreement or written declaration of
the sole shareholder. the shareholder(s) will assume any of
the corporate liabilities associated with the powers assumed
from the directors. this arrangement may be particularly useful
where Canadian resident directors are appointed solely to meet
residency requirements. unanimous shareholder agreements
are also useful in situations with more than one shareholder
to set out rights and obligations among the shareholders and
typically include “rights of first refusal” and “pre-emptive rights”.

2.2 Branch Operations
branch operations in Canada are an alternative to incorporation.
A non-Canadian corporation may register to carry on business
in Ontario as a branch in the same manner as a corporation
incorporated federally or in another province.
Non-Canadian corporations with branch operations must appoint
a local agent for the service of court documents.
A key distinction between operating through a subsidiary
corporation and a branch is that a branch is not a separate legal
entity and, as such, the non-Canadian corporation will be subject
to liabilities incurred by the branch.
in certain circumstances, if the branch does not have a physical
place of business in Canada and the company’s home jurisdiction
has entered into a tax treaty with Canada, it may be possible for
the branch’s profits in Canada to avoid being subject to Canada
income tax.

2.3 Partnerships
a) General Partnerships
Partnership is a less commonly utilized form of business
organization in Canada, but it provides significant organizational
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flexibility. there are no citizenship requirements in the
applicable partnership statutes.
A partnership does not generally provide the limited liability
associated with corporations. in a “general partnership” all
partners are subject to unlimited liability for the obligations of
the partnership.
A “partnership” is defined as a relationship existing between
persons carrying on a business in common with a view to
generating a profit and therefore may be established by
conduct. the Partnerships Act (Ontario) regulates Ontario
partnerships whether or not they arise pursuant to an
agreement. An Ontario partnership is required to file a
registration form providing information about the partners
themselves, the name under which business is to be
conducted and the activity carried out in the partnership name.
b) limited Partnership
Ontario also allows a more restricted form of liability through
a “limited partnership”. A limited partnership is structured with
one or more general partners with unlimited liability and one or
more limited partners. A limited partner’s liability is restricted
to the amount of its contributed capital. limited partners are
not permitted to actively participate in the management of the
partnership, although the general partner(s) may be restricted
from taking certain action without the consent of the limited
partners.

2.4 Strategic Alliances
Foreign investors often favour a joint-venture with a Canadian
party over the establishment of a wholly owned subsidiary. Joint
ventures may be created by the establishment of a new business
or by the acquisition of a partial interest in an existing Canadian
business in co-operation with another entity. the best structure is
usually determined by evaluating the desired business relationship,
the need for limited liability and the tax circumstances of the
proposed joint-venture partners.
a) Contractual Joint-Venture
if the parties intend their relationship to be short-term, such as
for a single project, they may carry out the joint-venture through
a contractual relationship without forming a new separate
entity. the disadvantage of conducting a joint-venture in this
manner is that a contractual joint-venture is not a separate
legal entity and the parties will be responsible for the debts
and obligations of the joint-venture to third parties, and profits
or losses will flow directly through to the parties in accordance
with their joint-venture agreement.
b) Partnership Joint-Venture
A foreign investor may conduct business in Canada as a
member of a general partnership or a limited partnership.
in a general partnership, all partners may participate in

management and all have unlimited liability for partnership
debts. A general partnership is frequently used for commercial
or industrial joint-ventures among corporate partners.
unlike a contractual joint-venture, assets may be held in the
name of the partnership and the partnership may enter into
contracts in its own name. the liability of the joint-venture
partners to third parties will not be limited to the capital the
partners contributed to the joint-venture; however, the partners
may attempt to reduce this risk by having each joint-venture
partner create a subsidiary corporation in or outside Canada
with a limited amount of capital and organizing the partnership
between such subsidiary corporations.
Joint-ventures in the form of limited partnerships are less
typical but are sometimes used for investments in real estate or
natural resources projects. the foreign investor would act as a
limited partner. Any profits or losses would pass through to the
limited partner in accordance with the partnership agreement.
however, the limited partner would have no right to participate
in the management of the joint-venture.
c) incorporated Joint-Venture
An incorporated joint-venture is a corporation with limited
liability and two or more shareholders. this arrangement is
best suited to long-term, ongoing business relationships and
provides the advantage of limited liability.
the joint venture agreement will typically contain a detailed
exposition of the management responsibilities, capital structure
and intended operation of the business.
the capital structure of an incorporated joint-venture will
generally consist of contributions to capital and shareholder
loans. the parties may contribute cash or other property, such
as physical assets to be used in the business.
shareholders may assume the powers of the directors of the
joint venture and manage the corporation directly through a
unanimous shareholders agreement.
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under the iCA, most foreign investment transactions, except
for transactions that fall within the categories of reviewable
transactions discussed below, are not subject to prior review
or approval and must simply be notified to industry Canada’s
investment review Division.

3.2 Notifiable Transactions
a) New business
A non-Canadian establishing a new business in Canada must
file a form of notification with industry Canada within 30 days of
the commencement of the business; in most cases, this will be
a simple procedure.
b) Acquisition of Control
Notification, prior to or within 30 days of the closing of a
transaction, is required for the acquisition of a Canadian
business by a non-Canadian, with the exception of reviewable
transactions described below, which are deemed “significant”
for either the size of the transaction or the nature of the
business.

3.3 Reviewable Transactions
a) significant transactions
Direct acquisitions of “significant” Canadian businesses by a
non-Canadian are reviewable. For the year 2012, a “significant”
Canadian business for purposes of acquisition of control by
a World trade Organization (the “WTO”) member investor
is defined as a business whose assets have a book value in
excess of $330 million (this number is adjusted annually). For
investors from non-WtO member countries, the threshold
asset value for direct acquisitions is $5 million unless the
business is being acquired from a non-Canadian which is
a WtO member investor. Non-Canadian investors whose
acquisitions are subject to review must satisfy the Canadian
Minister of industry that the transaction is of “net benefit” to
Canada. the iCA sets out a 45-day period as the norm for
consideration of reviewable transactions.
b) Cultural business

Foreign Investment

3.1 Introduction
in order to encourage, facilitate and monitor levels of foreign
investment in Canada, the federal government enacted the
Investment Canada Act (the “ICA”). the iCA monitors the
establishment of new businesses and acquisition of existing
businesses by non-Canadians. Non-Canadians, for the purposes
of the iCA, are individuals who are neither citizens nor permanent
residents of Canada, and entities which are not controlled by
Canadian citizens or permanent residents.

the acquisition of a Canadian business that is engaged in
“cultural businesses” is similarly subject to lower financial
thresholds. “Cultural businesses” include businesses carrying
on the publication or sale of books, films, music recordings,
music and radio or television broadcasting. Foreign ownership
restrictions apply in a variety of industry sectors under other
laws and policies, including uranium, financial services,
transportation, broadcasting and telecommunications.
the review and approval of all investments relating to cultural
industries is the responsibility of the Minister of Canadian
heritage. All the other investments are the responsibility of the
Minister of industry.

Establishing a business in Ontario

5

c) business relevant to Canadian heritage and National identity
the federal government reserves an overriding discretion to
review foreign investments, which would otherwise be merely
notifiable, in rare circumstances where the business activity
relates to Canada’s “cultural heritage or national identity” and
where the government, on recommendation of the Minister
of industry, considers it in the public interest to review the
investment. in such cases, the investor must be notified within
21 days of submitting the required notification under the iCA.
d) National security
the iCA also establishes a national security review regime
that provides the Minister of industry with broad powers to
examine any investment (including minority investments or
those below the noted financial thresholds) in Canada made
by a non-Canadian on the basis that the Minister reasonably
believes the investment could be injurious to national security.
under the iCA, the Minister of industry can approve, prohibit or
impose conditions on the implementation of such investments.
“National security” is not defined and little guidance has been
issued as to its interpretation. significantly, the regime can
apply to transactions that would otherwise not be subject to
foreign investment review in Canada, including where there is
no acquisition of control. the National security review process
can take up to 130 days and, unlike the Committee on Foreign
investment in the united states’ (the “U.S.”) review, there is no
voluntary pre-clearance procedure.
Industry Canada Investment Review Division
tel:
613-954-1887
Web: investcan.ic.gc.ca
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Taxation

b) residents
Canadian resident “persons”, including individuals,
corporations, trusts and estates, are taxed on their income
from all sources worldwide. income may be earned from
employment, business, property, dispositions of capital
property and from other sources.
Canada’s tax treaties and Ontario legislation provide relief from
double taxation where a person may be considered taxable
in both Canada and a treaty country because of that person’s
residence, citizenship, domicile, etc. in such treaty country.
the treaties generally provide rules for determining whether a
person is resident in Canada or in the treaty country. Generally,
a person who is resident in one treaty country will not be
considered resident in the other.
c) Non-residents
Non-residents of Canada are generally subject to taxation only
on income from employment and business income earned in
Canada and on one-half of gains realized from the disposition
of taxable Canadian property, such as Canadian real estate
or shares in a Canadian private corporation that derives more
than 50% of its value from Canadian real estate.
Canada’s tax treaties and Ontario legislation reduce the extent
to which non-resident persons are subject to Canadian and
Ontario tax. For example, under almost all such treaties, profits
earned by non-residents from carrying on business in Canada
and Ontario are not taxed unless they arise from a “permanent
establishment” of the non-resident in Canada and Ontario.
the term “permanent establishment” generally refers to a
fixed place of business or certain kinds of arrangements with
employees or agents in Canada.

4.1 Overview

4.2 Rates of Taxation

a) introduction

a) individuals

both the Ontario and federal governments impose income tax
on individuals and corporations.
the federal government collects personal income taxes for
Ontario. residents of Ontario file one combined federal and
Ontario income tax return with the Canada revenue Agency
(the “CRA”).
As a result of a “harmonization”, effective for tax years
beginning in 2009, Ontario’s corporate income tax and
minimum tax is now administered by the CrA. As a result,
corporations that are taxable in Ontario need only file one
combined tax return and the compliance burden imposed on
corporations taxable in Ontario is reduced. One of the benefits
of a streamlined system is the harmonization of the corporate
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income tax base. Federal tax attributes have replaced Ontario
tax attributes and differences between the Ontario and federal
definitions of “taxable income” have disappeared.
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under both federal and Ontario legislation, marginal tax rates
apply to individuals. For 2012, the combined federal and
Ontario top marginal rate for individuals is 46.41% for ordinary
income (such as salary and interest), 23.2% for capital gains
and approximately 29.54% for eligible dividends.
in the Ontario budget, released March 27, 2012, and passed
on April 24, 2012, the Ontario government introduced a DeficitFighting high-income tax bracket for individuals earning more
than $500,000. this measure implemented a 2% provincial
personal income surtax. A 1% surtax will be effective for the
2012 year and the full 2% surtax rate will be imposed in 2013.
it is anticipated that this measure will continue until fiscal year
2017 – 2018, when the Ontario government expects to return
Ontario to a budgetary surplus position.

b) Corporations
unlike the rates of taxation for individuals, corporations are
not subject to marginal tax rates but rather a flat tax rate on
income. For 2012, the combined federal and Ontario corporate
tax rate for a non-Canadian controlled private corporation (a
“CCPC”) is 25% for general manufacturing and processing
income and 26.5% for general active business income and
investment income. On July 1, 2012, the combined federal
and Ontario corporate tax rate for general active business
income and investment income of a non-CCPC is expected to
decrease to 26% and down further to 25% on July 1, 2013,
due to reductions in Ontario’s corporate tax rates.
c) Capital Gains
50% of capital gains of individuals and corporations are
included in income and taxed at the applicable rate. Generally,
individuals who become residents of Canada will be subject
to Canadian tax only on the gain that accrues after becoming
resident. individuals are entitled to an exemption on capital
gains realized upon the disposition of their principal residence.
d) reduced rate for CCPCs
CCPCs in Ontario are taxed at the low rate (the so-called
“small business deduction”) of 15.5% on active business
income not exceeding $500,000 per annum. A CCPC is,
generally, a corporation that is a private corporation and a
Canadian corporation not controlled by one or more nonresident persons, by a public corporation or by a corporation
with a class of shares listed on a designated stock exchange,
or by any combination of these provided the corporation does
have a class of shares listed on a designated stock exchange.
Depending upon the circumstances, a foreign investor may
hold up to 50% of the voting shares without disqualifying the
corporation from CCPC status.
e) Ontario scientific research and Experimental Development
(sr&ED)
businesses in Ontario are eligible for tax relief for their research
and development expenditures by way of Ontario research and
development tax credit (the “ORDTC”). the OrDtC is a 4.5%
non-refundable tax credit on eligible expenditures incurred by
a corporation in a tax year that ends after December 31, 2008.
An OrDtC earned in the tax year can be claimed in the year
or carried forward from any of the 20 previous tax years ending
after December 31, 2008. the OrDtC can also be carried
back to reduce Ontario corporate income tax payable in any
of the three previous tax years, but not to a tax year that ends
before January 1, 2009.
f) Withholding tax
Dividends, interest and royalties (including lump-sum payments
for the use of property in Canada) and other amounts paid to
a non-resident of Canada are subject to a withholding tax of

25%. Canada’s treaties generally reduce this withholding rate.
For example, under the Canada-U.S. Treaty (the “U.S. Treaty”),
the withholding rate is 5% on dividends paid by a Canadian
corporation to a u.s. resident that owns shares carrying at
least 10% of the votes of the Canadian corporation. in other
cases, the dividend withholding rate is 15%.
interest paid or credited by a Canadian resident to a nonresident with whom the Canadian resident is dealing at
arm’s length is now exempt from withholding tax except for
“participating debt interest”. in general terms, “participating
debt interest” is interest contingent or dependent on the use
of or production from property in Canada or computed by
reference to revenue, profit, cash flow, commodity price or
any other similar criterion or by reference to dividends paid
or payable to shareholders. Non – arm’s length interest is still
subject to a 25% withholding tax under the Income Tax Act
(Canada) (the “ITA”), which is generally reduced to 10% for
payments to persons resident in those countries with which
Canada has a bilateral income tax convention. the withholding
tax on non-arm’s length interest payments (other than interest
similar to “participating debt interest”) has been eliminated
under the u.s .treaty.
Many of Canada’s tax treaties, including the u.s. treaty,
eliminate withholding tax on royalty payments for certain
intellectual property rights, such as patents, as well as
payments for information concerning industrial, commercial or
scientific experience and computer software.
g) thin Capitalization rules
Canada’s “thin capitalization” rules limit the deductibility of
interest by a Canadian-resident corporation. Currently, these
rules apply where the amount of debt owing to certain nonresidents exceeds a 2-to-1 debt-to-equity ratio. the federal
budget announced March 29, 2012, proposes a number of
changes to the thin capitalization rules by: (1) reducing the
permitted debt-to-equity ratio to 1.5:1; (b) extending these
rules to debts of partnerships with a Canadian-resident
corporate member; (c) treating disallowed interest expense
under the thin capitalization rules as dividends for withholding
tax purposes and (d) preventing double taxation when a
Canadian-resident corporation borrows from its controlled
foreign affiliate.
h) Capital tax
the Ontario government eliminated the tax on the capital of
large corporations.
At the federal level, the large corporation tax was completely
eliminated beginning in January 2006, although financial
institutions continue to be subject to a tax of 1.25% applied to
taxable capital over $1 billion employed in Canada. Financial
institutions can, however, reduce their federal capital tax
payable by the amount of federal income tax payable and,

Establishing a business in Ontario

7

consequently, pay capital taxes only to the extent that they do
not have sufficient corporate income tax liability for the previous
three years and the next seven years.
i) Corporate Minimum tax
Ontario imposes a corporate minimum tax (the “CMT”) of 2.7%
on corporations which individually or together with associated
corporations have annual gross revenues in excess of $100
million or total assets that equal or exceed $50 million. the
CMt is payable only if it exceeds regular corporate income
tax payable. the 2.7% CMt rate is based on the adjusted net
income of the corporation. A CMt loss earned in a tax year
ending after March 22, 2007 may be carried forward 20 years.
j) branch tax
the itA levies an additional 25% tax on a non-resident
corporation carrying on business in Canada through a branch.
this tax is imposed on the after-tax Canadian profits of such
corporations carrying on business through a branch that
are not reinvested in Canada. the branch tax is in lieu of the
withholding tax that would be levied were the corporation
resident in Canada and paying dividends to non-resident
shareholders. the branch tax is reduced under Canada’s tax
treaties to the lowest applicable treaty withholding tax rate on
dividends. in some treaties, such as the u.s. treaty, there is a
cumulative exemption from branch tax on the first $500,000 of
branch profits.
As discussed earlier, it may be possible for branch’s profits
in Canada to avoid being subject to Canadian income tax
if the branch does not have a physical place of business in
Canada and there is a tax treaty between the company’s home
jurisdiction and Canada.
k) Employer health tax
in Ontario, the health care system is partially funded by way
of a graduated payroll tax levied against employers. if an
employer’s payroll (defined as total remuneration to employees,
including benefits) exceeds $400,000 the Employer health tax
rate is 1.95% of total payroll.
l) land transfer tax
the province of Ontario charges land transfer tax on the
acquisition of an interest in real property. the amount of the tax
is based on the value of consideration paid for the interest in
real property and buildings. An extra tax may be applicable on
existing encumbrances, but only when obtained for nominal or
no consideration (except in the conveyance from one spouse
to another).
the tax is payable on registration of the conveyance in
the applicable registry office or, in the case of unregistered
dispositions of a beneficial interest in land, within 30 days of
the disposition taking place. the City of toronto imposes a land
transfer tax that generally applies in addition to the provincial
8
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land transfer tax on the acquisition of an interest in real
property in the City of toronto.

4.3 Differences from Other Tax systems
•

Non-residents who invest in Canadian corporations may
receive their capital back without payment of tax.

•

Canada and Ontario do not have “ordering rules” that require
dividends to be paid before capital is returned.

•

Canada and Ontario do not impose an “inventory tax”.

•

Canada and Ontario do not impose “stamp” taxes.

4.4 Harmonized Sales Tax
a) General
Canada imposes a value-added tax known as the Goods
and services tax (“GST”) on the supply of most property and
services in Canada. Gst applies at a rate of 5% in all Canadian
provinces and territories except for five provinces that have
harmonized their provincial retail sales tax (Pst) with the Gst.
Ontario is one of the provinces to harmonize, resulting in a
harmonized sales tax (“HST”) of 13%.
As a general rule, the Gst/hst is collected throughout the
production and distribution chain. businesses at each level of
the chain charge Gst/hst on their domestic sales and are
generally able to claim a full refundable credit, known as an
“input tax credit”, to recover Gst/hst paid on purchases of
goods and services used in the course of doing business.
Persons required to collect and remit Gst/hst must register
with the CrA and file Gst/hst returns at the end of each
reporting period, remitting the difference between the Gst/hst
charged on sales and input tax credits claimed for the period. if
the input tax credits exceed the amount of Gst/hst charged
on sales in any reporting period, the difference is refunded.
the Gst/hst base is very broad, covering the vast majority
of “supplies” made in Canada. A “supply” is the provision of
property or a service in any manner. Gst/hst is not payable
on a limited number of supplies specifically designated as
“zero-rated” supplies (also referred to as “tax-free supplies”)
and “exempt” supplies. Zero-rated supplies include basic
groceries, agricultural and fishing products, prescription
drugs and medical devices. tax-exempt supplies include
certain domestic financial services, health care services and
educational services. the key difference between zero-rated
supplies and exempt supplies is that a person making zerorated supplies is entitled to recover the Gst it has paid by
claiming input tax credits, whereas a person making exempt
supplies cannot.
When obtaining a business number with CrA, companies may
open accounts for corporate income tax, import/export, payroll
deductions as well as Gst/hst.

b) registration requirements
As a general rule, all persons engaged in a “commercial
activity” in Canada must register to collect the Gst/hst within
30 days of first making a taxable supply in Canada.
Generally, non-residents are required to register only if they
carry on business in Canada and make taxable supplies in
Canada. it should be noted, however, that a non-resident
corporation which has a “permanent establishment” in Canada,
as defined for Gst/hst purposes, is deemed to be resident
in Canada in respect of those activities carried on through that
establishment.
c) imports
the Gst/hst is generally payable on the duty-paid value of
goods imported into Canada. the duty-paid value is the value
for duty determined for customs purposes plus any customs
duties and excise duties and taxes. the hst payable on
imported non-commercial goods is collected by the Canada
border services Agency (“CBSA”) at the same time customs
duties are collected. Non-commercial goods are goods other
than those imported for sale or for any commercial, industrial,
occupational or institutional use. the CbsA collects only the
5% Gst on imported commercial goods.
Gst/hst also applies to services and intangible property, such
as intellectual property rights, imported into Canada. Gst/hst
is not imposed, however, on these supplies when imported
by registrants for use in a “commercial activity”. Where the
imported service or intangible property is for use other than in a
commercial activity (for example, in providing an exempt supply
such as domestic financial services), the Gst/hst applies on a
self-assessment basis.
d) Exports
the Gst/hst applies only to supplies of property and services
“made” in Canada. supplies of property and services that
are made outside Canada are beyond the scope of the Gst/
hst. special deeming rules are contained in the legislation
for purposes of determining when a supply is made inside
or outside of Canada. Furthermore, certain supplies of
property and services that are made in Canada are specifically
designated as zero-rated exports and are not subject to Gst/
hst. therefore, as a general rule, the Gst/hst does not apply
to property and services exported from Canada. Exporters
are entitled, however, to claim input tax credits to recover
any Gst/hst paid on property and services for use in their
commercial activities, thereby completely removing the Gst/
hst component from the exported property and services.
Canada Revenue Agency
business Number registration and Gst inquiries
tel:
1-800-959-5525
Web: www.cra-arc.gc.ca

4.5 Ontario Sales Taxes
All Canadian provinces have some form of general or limited sales
tax, such as sales taxes, use taxes, value-added taxes, or specific
sectoral taxes on fuel, tobacco, or hotel and accommodation
taxes.
Prior to the implementation of the hst, the Ontario retail sales
tax (“RST”) formerly applied at a rate of 8% to most sales, leases
and licences of tangible personal property, computer software,
insurance policy premiums and certain services. however, the rst
was largely repealed when Ontario adopted the hst on July 1,
2010. rst continues to apply at the 8% rate to certain insurance
premiums and applies at a rate of 13% on private sales of certain
motor vehicles.
Ontario Ministry of Finance
retail sales tax branch
tel:
519-433-3901
Fax: 519-661-6618
Web: Ontario.ca/Finance

4.6 Municipal Taxation
Municipal taxation in Ontario generally takes the form of real
property taxation. Ontario municipalities do not impose sales
taxes or income taxes. real property taxes are not imposed by
the federal government. Municipalities levy and collect property
taxes based on assessed values determined by the Municipal
Property Assessment Corporation. Municipalities may also
levy development charges against particular properties if such
developments will increase the need for its services. in Ontario,
education tax rates are set by the province and collected by
the municipalities or school boards. Properties that are in
unincorporated areas are also liable for a provincial land tax
which is levied and collected by the province. the City of toronto
imposes a land transfer tax.

4.7 Transfer Pricing
Canadian resident corporations, as well as non-resident
corporations carrying on business in Canada, are required to
comply with Canada’s transfer pricing legislation as set out in
the itA. Generally, the CrA follows the 2010 Organisation for
Economic Co-operation and Development Transfer Pricing
Guidelines for Multinational Enterprises and Tax Administrations.
taxpayers must be able to demonstrate that their transactions
with related parties are conducted on terms and conditions that
would have prevailed if they were dealing at arm’s length. the CrA
has the authority to adjust prices or other terms and conditions
of transactions to the extent they are not consistent with to what
arm’s length parties would have agreed. Moreover, the CrA has
the authority to re-characterize a transaction if it is one that arm’s
length parties would not have entered into and it was only entered
into by the taxpayer to obtain a tax benefit.
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should the CrA make an adjustment to a taxpayer’s transfer
prices, the CrA may also impose a transfer pricing penalty of
10% of the adjustment if the adjustment exceeds the lesser of
$5 million or 10% of revenue. this penalty will apply regardless of
whether there is a tax deficiency.
the CrA has given transfer pricing a high priority in its tax audits.
As a result, it has become one of the areas of most concern to
multinational corporations doing business in Canada.
the regime in Canada is similar to the regime followed by many
of Canada’s largest trading partners including the u.s., the united
Kingdom and other Organisation for Economic Co-operation and
Development member countries in that the arm’s length principle
is followed, there are documentation requirements and penalties
may apply for non-compliance.

d) Valuation of imported Goods
to determine the duty and tax applicable to an imported
good, importers first need to know the value of the good for
customs purposes. the primary method of valuing goods for
Canadian customs purposes is the transaction value method.
the transaction value is the price actually paid or payable for
the goods when sold for export to Canada to a purchaser in
Canada, subject to certain adjustments, provided the vendor
and the purchaser are not related, or if they are related,
provided that it can be shown that the relationship has not
influenced the price. Where the transaction value method
cannot be used (for example, if there is no sale for export to
Canada), the Customs Act provides other methods of valuation
that must be applied in a specified order.
e) tariff treatment

5

Customs and
International Trade

5.1 Process of Importation
All goods imported into Canada must be reported to the CbsA
and all applicable duties and taxes must be paid. the amount of
customs duty payable will depend upon the tariff classification,
the origin and the value of the goods, as determined for customs
purposes.
a) business Number

–

importer/Exporter Account Number

All Canadian individuals or businesses importing on a
commercial basis must obtain a business number and an
import/export account in order to account for their goods. the
CbsA uses this number to identify a business and to process
customs accounting documents. Application forms to clear
commercial shipments are available from all CbsA offices and
online from the CbsA’s website at www.cbsa-asfc.gc.ca.
b) Customs brokers
A customs broker acts as an agent of an importer in dealings
with the CbsA. Although any agent, customs brokers included,
may undertake most customs work on behalf of importers, only
customs brokers who have been licensed by the CbsA are
authorized to account for goods and pay duties and taxes on
behalf of an importer on a commercial basis.
c) tariff Classification of imported Goods
Canada’s Customs tariff is based on the international
Harmonized Commodity Description and Coding System.
this classification of goods under the Customs Tariff is used
to determine the rate of duty that applies, to collect statistics
on importations and to determine if the goods being imported
are subject to any prohibitions, quotas, anti-dumping or
countervailing duties.
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Goods imported into Canada from most countries are entitled
to Most-Favoured-Nation tariff treatment. there are, however,
a number of preferential duty rates available provided the
goods in question meet prescribed rules of origin. For example,
pursuant to the North American Free Trade Agreement
(“NAFTA”), goods which are imported into Canada from the
u.s. and Mexico and which meet the NAFtA rules of origin are
entitled to enter free of duty. Canada has also implemented free
trade agreements with Chile, Columbia, Costa rica, iceland,
israel, liechtenstein, Norway, Peru and switzerland. in addition,
goods originating in certain “developing” countries are entitled
to preferential rates of duty under the General Preferential Tariff
or the Least Developed Country Tariff provided certain local
content requirements are met.

5.2 Import Controls
the Canadian Government restricts the importation of certain
goods, such as dairy, meat and poultry products, to promote
various domestic policy objectives as well as to implement
intergovernmental arrangements or commitments. Goods that
are subject to import controls are contained in an import Control
list established under the Export and Import Permits Act (“EIPA”).
Persons who wish to import into Canada goods found on the
import Control list must first obtain an import permit from the
import Controls Division of the Department of Foreign Affairs and
international trade (“DFAIT”).

5.3 Export Controls
the EiPA also controls the export of certain goods and
technologies from Canada.
to control certain exports from Canada, the EiPA authorizes the
Federal Cabinet to establish an Export Control list (“ECL”) and
an Area Control list (“ACL”). Goods and technologies listed on
the ECl include military goods and technologies, dual-purpose
industrial goods and technologies which have both civilian and
military applications, nuclear-related goods and technologies,

and miscellaneous non-strategic goods. Exporters whose goods
or technologies are found on the ECl must obtain an export
permit to export such goods to all destinations with one general
exception. it is not necessary to obtain an export permit if the
country of final destination is the u.s., except in the case of
nuclear-related goods and certain other items.
the ACl contains a list of countries to which all exports are
subject to controls and for which an export permit must be
obtained, whether or not the goods are contained on the ECl.
Except in specific circumstances where General Export Permits
(“GEPs”) are available, exporters must apply to the Export
Controls Division of DFAit for a specific export permit. GEPs
authorize the export of certain goods to eligible countries without
requiring the exporter to apply for a specific export permit,
provided prescribed conditions are met.

5.4 Controlled Goods Program
the Government of Canada has established the Controlled Goods
Directorate, which, under the authority of the Defence Production
Act (“DPA”) and the Controlled Goods Regulations, administers
Canada’s Controlled Goods Program. the Controlled Goods
Program is aimed at safeguarding certain controlled goods and
related technology within Canada from access by unauthorized
persons.
the DPA requires any person or company possessing or
transferring certain controlled goods and technology to be
registered under the Controlled Goods Program. “Controlled
goods” generally includes military, nuclear weapon – related and
missile technology – related goods. Failing to register under
the Controlled Goods Program can result in criminal penalties,
including fines or imprisonment.

5.5 United Nations Act and
the Special Economic Measures Act
Pursuant to the United Nations Act, Canada enacts regulations
in order to implement sanctions and embargoes authorized by
the united Nations security Council. Consequently, the export of
specified goods and services to countries subject to the sanctions
of the united Nations security Council may be restricted or
controlled. similar legislation prohibits the export of any goods to
certain listed terrorist organizations and individuals.
the Special Economic Measures Act provides for the making of
regulations that restrict investment in and dealings with certain
states in order to implement the decisions or resolutions of
international organizations of which Canada is a member, or where
a grave breach of international peace and security has occurred
that has resulted in or is likely to result in a serious international
crisis. in general, the export of certain goods or the direct or
indirect provision of financial services to these countries or certain
prescribed organizations or individuals in these countries is
prohibited.

5.6 The North American Free Trade Agreement
NAFtA is a comprehensive free trade agreement between
Canada, the u.s. and Mexico pursuant to which the parties
have agreed to eliminate customs duties and other restrictive
regulations of commerce on “substantially all the trade” in
“originating” goods.
unlike the members of the European union, which is a customs
union, the NAFtA members do not have a common external tariff
that applies to goods imported from outside the free trade area.
to ensure that goods are not imported into the country within the
free trade area with the lowest external tariff and transshipped
duty-free to the others, special rules of origin are required to
ensure that only goods produced within the free trade area benefit.
the rules of origin are complex and must be carefully analyzed by
corporations doing business in North America who wish to take
advantage of the preferential rates of duty under the NAFtA.

5.7 Notable Differences Between Canada
and the United States
•

unlike the u.s., Canada does not have a “First sale” rule for
the customs value of goods (e.g., where there are multiple
sales of goods prior to their importation into the u.s., the First
sale rule in the u.s. allows importers, in certain circumstances,
to use the price paid in the “first or earlier sale” as the basis
for the customs value of the goods rather than the price the
importer ultimately paid for the goods).

•

While Canada and the u.s. are signatories to many of the
same international trade sanction and export control treaties
and agreements, each country implements, under its domestic
law, additional trade sanctions and export controls that are
unique to the jurisdiction.

•

Canada and the u.s. impose customs anti-dumping and
countervailing duties, sometimes on the same imported items
but often on different imported items.

6

Employment Law
and Labour Relations

6.1 Introduction/Jurisdiction
An employer in Canada will be governed by either federal or
provincial employment and labour laws depending on the nature
of its business.
the term “employment and labour laws” includes such things
as employment or labour standards, human rights, labour
relations, occupational health and safety, pay equity and workers
compensation or workplace safety insurance laws.
Federally regulated employers include those involved in the
following key areas: aeronautics, airlines, shipping and navigation,
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railways, banks, inter-provincial bus, trucking and transportation
companies, telecommunications and atomic energy. in addition
to these specific areas, if the work of employees is vital, essential
or integral to a core federal undertaking, the employer will be
federally regulated for employment and labour purposes. if the
employer is federally regulated, the two primary employment and
labour laws which will apply are the Canada Labour Code and the
Federal Human Rights Act.
All other employers are provincially regulated for employment and
labour law purposes and will be governed by the employment or
labour laws of the provinces in which they operate. For example, if
it has operations in Ontario and british Columbia, Ontario law will
govern vis-à-vis those employees located in Ontario and british
Columbia law will govern in respect of those employees located in
british Columbia.

6.2 The Ontario Employment Standards Act
in Ontario, the Employment Standards Act (the “ESA”) operates
in conjunction with, but not in replacement of, the law of contract.
the EsA applies to most employees in Ontario, although the
regulations exempt certain categories of employees from specific
provisions of the EsA (for example, hours of work, minimum
wages, overtime pay, public holidays and vacation pay).
EsA standards include minimum requirements for notice and/
or certain payments upon termination of employment, payment
of wages, work hours, paid vacation, public holidays, overtime
pay, pregnancy and parental leave, family medical leave, organ
donor leave, personal emergency leave and reservist leave. the
EsA also provides for an internal mechanism for the enforcement
of the prescribed standards. Non-unionized employees who feel
that they have been denied any of the prescribed employment
standards may pursue their statutory rights at little or no cost to
themselves.
a) Public holidays and Vacation
the EsA outlines the specifics regarding employees’
entitlement to paid public holidays. Employees are entitled
to public holiday pay so long as they have worked all of the
regularly scheduled workdays preceding and following a public
holiday (this is subject to the employer having “reasonable
cause” not to pay). there is no minimum period of employment
required in order to qualify for this entitlement and the
employee need not have earned wages prior to the public
holiday in order to benefit from this provision.
in Ontario, the following days are public holidays: New Year’s
Day, Family Day, Good Friday, Victoria Day, Canada Day,
labour Day, thanksgiving Day, Christmas Day and boxing Day
(December 26).
Employees are entitled to receive two weeks of vacation per
year. Employees are also entitled to receive vacation pay
in an amount equal to 4% of their annual wages. Annual
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wages include such things as non-discretionary bonuses,
commissions and overtime pay, but would typically not include
payments that are dependent on the discretion of the employer
and that are not related to hours, production or efficiency.
b) Pregnancy, Parental, Family Medical, Organ Donor, Personal
Emergency and reservist leaves
the EsA provides for seven types of unpaid statutory leaves.
Pregnancy leave, Parental leave, Family Medical leave, Organ
Donor leave, Personal Emergency leave, Declared Emergency
leave and reservist leave are briefly described below.
Female employees who have been employed by their current
employer for at least 13 weeks prior to the estimated date of
birth of the child are entitled to an unpaid Pregnancy leave of
up to 17 weeks duration.
in addition to Pregnancy leave, under certain conditions both
parents are entitled to take unpaid Parental leave. unpaid
Parental leave is available for employees who have been
employed for at least 13 weeks prior to the birth (or in the case
of adoptions, obtaining custody of the child). the employee is
entitled to begin the leave no later than 52 weeks after the birth
(or initial custody). Natural mothers who have taken Pregnancy
leave must commence their Parental leave directly after their
Pregnancy leave and are entitled to 35 weeks of Parental
leave. Combined Pregnancy and Parental leave would
therefore be for a maximum period of 52 weeks. Persons
who have not taken Pregnancy leave (typically the father) are
entitled to 37 weeks of Parental leave.
Any employee who obtains a certificate from a qualified health
practitioner stating that a family member has a serious medical
condition with a significant risk of death within the next 26
weeks, and who wishes to take a leave to provide care or
support to that family member, will be entitled to unpaid Family
Medical leave of up to eight weeks per incident.
An employee who has been employed for at least 13 weeks
and undergoes surgery for the purpose of organ donation is
entitled to up to 13 weeks of unpaid Organ Donor leave. An
employee is entitled to extend the leave for a specified time if a
legally qualified medical practitioner issues a certificate stating
that the employee is not yet able to perform the duties of his
or her position because of the organ donation and will not be
able to do so for the specified time. the leave can be extended
more than once, but the total period of extension must not be
more than 13 weeks.
Employers who regularly employ 50 or more employees in
Ontario must allow their employees to take up to 10 unpaid
days per year as Personal Emergency leave, if it is required.
Personal Emergency leave can be taken for one of three
categories of reasons:
•

a personal illness, injury or medical emergency;

•

the death, illness, injury or medical emergency of a family
member or

•

an urgent matter concerning a family member.

During any of the above mentioned statutory leaves, employees
may be entitled to Employment insurance payments from the
Federal Government. Furthermore, any employee who is on
any of the seven above-mentioned leaves is also entitled to the
following basic protections:
•

•

•

continued participation in most benefit plans (e.g., pension,
life insurance, accidental death, extended health and dental
plans) unless he or she elects not to continue in writing;
inclusion of the leave for the purpose of calculating length
of employment, length of service and seniority under any
contract of employment and
reinstatement to the position that the employee most
recently had after the expiry of the leave, subject to a
limited exception when employment ends solely for reasons
unrelated to the leave (e.g., plant closure, true elimination
of the position, etc.). in the event that the former position
no longer exists, a comparable job with at least the same
wages as the former job must be provided.

c) Minimum Wage
the EsA sets the minimum wage for most Ontario employees
at $10.25 per hour as of March 31, 2010. there are numerous
exemptions from the minimum wage requirements and several
classes of employees have different prescribed minimum wage
entitlements.
d) hours of Work and Overtime

to award damages for wrongful dismissal that will exceed the
statutory minimums standards. the minimum length of notice
required for an individual termination is determined by an
employee’s length of service as follows:

Length of service

Notice requirement

3 months but less than 1 year

1 week

1 year but less than 3 years

2 weeks

3 years but less than 4 years

3 weeks

4 years but less than 5 years

4 weeks

5 years but less than 6 years

5 weeks

6 years but less than 7 years

6 weeks

7 years but less than 8 years

7 weeks

8 years or more

8 weeks

Although notice or pay in lieu of notice is not required where
the termination is for cause (e.g., if the employee has been
guilty of wilful misconduct or neglect of duty which has not
been condoned by the employer), it is very difficult for an
employer to successfully establish that the employee’s conduct
was such as to preclude them from the statutory minimums.
the law on “mass” or “collective” termination applies to
termination of 50 or more employees in Ontario in the same
four-week period. Once this threshold is reached, the employer
has additional obligations, such as giving special notice to the
Ministry of labour as well as additional notice to the employees
who will be terminated. in such circumstances, all employees,
regardless of their length of service, are entitled to expanded
notice, as follows:

the EsA sets limits on the hours of work and provides for
overtime pay entitlements. As with the other employment
standards, there are certain exemptions from these provisions.

Number of
employees terminated

Notice

50 – 199

8 weeks

For the majority of Ontario employees, employers are not
permitted to allow employees to work more than 48 hours in a
work week, or more than eight hours in a work day (unless the
employer has established a regular work day of more than eight
hours). Generally, employees will be entitled to receive overtime
of at least one and one-half times the employee’s regular rate
for every hour worked in a week over 44 hours.

200 – 499

12 weeks

500 or more

16 weeks

there are also legal rules which permit employees to enter into
overtime averaging agreements with their employer as well as
rules that allow an employer to apply to the government for
excess hour approvals.
e) EsA-termination of Employment
the EsA prescribes minimum notice periods that apply to all
employees in Ontario who have had more than three months
of service with an employer. these are minimum requirements
only, and, as noted below, the courts have a broad discretion

All employment benefits provided by the employer must be
maintained during the applicable notice period.
in addition to statutory notice, there are statutory requirements
for the payment of severance pay to employees in
circumstances where
1. 50 or more employees have their employment terminated
by an employer in a period of six months or less and the
terminations are caused by the permanent discontinuance
of all or part of the business of the employer at an
establishment; or
2. one or more employees have their employment terminated
by an employer with a “payroll” in Ontario of $2.5 million or
more.
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should either of these factors be met, the employer must pay
severance pay to each employee who has been employed
for five or more years. severance pay is calculated as one
week per year of service (including the first five) to a maximum
of 26 weeks. in addition, the statute requires that a pro rata
calculation be made for partial years of service.
Government contact information for employment standards
matters is as follows:
Ontario Ministry of Labour
Employment standards
tel:
416-326-7160
Web: www.labour.gov.on.ca

6.3 Common Law Termination Entitlements
in Ontario, in the absence of a written employment contract
with an enforceable termination provision, an employee who is
terminated without cause is entitled to “reasonable notice”, or pay
in lieu of such notice, inclusive of the minimum EsA entitlements.
Courts have used a variety of factors to determine “reasonable
notice”. An employee’s position, length of service, salary and age
are the main factors which a court will take into account. it is
also relevant whether or not an employee was induced from prior
secure employment. in Ontario, reasonable notice has been found
to be as high as 27 months and, in one unusual case, 36 months.
Additionally, if a court finds that an employer acted in bad faith
or committed an independent actionable wrong, the amount of
damages could be increased. if successful, the affected employee
will also be able to recover an amount in respect of his or her legal
costs.
specific termination provisions contained in a written contract of
employment will govern in place of the common law obligations as
long as the courts do not find the provisions unreasonable.
the employee cannot waive the statutory rights provided for in
the EsA and any contractual provision purporting to do so will be
rendered void.

6.4 Payroll Taxes/Deductions
in Ontario, employers are required to register for payroll taxes/
deductions accounts in order to remit income tax, Canada
Pension Plan and employment insurance premiums.
a) the Canada Pension Plan
the Canadian Pension Plan (“CPP”) is a governmentsponsored plan designed to replace employment income
in case of retirement, death or disability. CPP benefits are
supported through mandatory contributions from employers
and employees, who are required to contribute equally.
Currently employees and employers are required to contribute
4.95% each (totalling 9.9%) of an employees’ salary between
$3,500 and $50,100 per year. these amounts typically change
each year.
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b) Employment insurance
Employment insurance (“EI”) legislation provides employees
with temporary income replacement as a result of employment
interruptions due to work shortages, sickness, nonoccupational accidents, maternity leave, parental and adoption
leave and family medical leave. Ei is financed through employee
and employer contributions, where employers are required to
contribute 1.4 times the employee rate. in 2012, employers are
required to contribute $2.562 for every $100 of an employee’s
income, up to a maximum income of $45,900. in 2012,
employees are required to contribute $1.83 for every $100 of
an employee’s income, up to a maximum income of $45,900
and the maximum the employee will pay, in 2012, is $839.97.
these amounts typically change each year.
c) Workplace safety and insurance Act
the Workplace Safety and Insurance Act provides for
compensation from an employer and province funded
insurance scheme in the event that a worker is injured in
the course of his/her work. Most businesses in Ontario that
employ workers must register with the Workplace safety and
insurance board (“WSIB”) within 10 days of hiring their first
employee. Employers must pay into the insurance fund of the
Wsib through assessments on their payrolls. the calculation
of the amount the employer must contribute is based upon the
employer’s industry and the amount of payroll. based upon the
industry that an employer is in, an employer will be assigned
a certain premium rate, which is the dollar value that must be
contributed per $100 of payroll. the annual maximum insurable
earnings ceiling for 2012 is $81,700. Earnings over the annual
maximum are not insured.
if a workplace injury or occupational disease occurs, the
employer must report the accident or occupational disease to
the Wsib within three days of learning about the accident.
Government contact information for workers compensation
matters is as follows:
Workplace Safety and Insurance Board
tel:
416-344-1000 / 1-800-387-0750
Fax: 416-344-4684 / 1-888-313-7373
Ontario Ministry of Labour
Office of Employer Advisor
151 bloor street West, suite 704
toronto, ON M5s 1s4
tel:
416-327-0020 / 1-800-387-0774
Fax: 416-327-0726
Email: askoea@ontario.ca
d) Employer health tax
Ontario imposes an Employer health tax based upon the
gross remuneration that a corporation pays to its employees
who report to or who are paid through all offices or permanent

establishments of the corporation that are situated in Ontario.
Eligible employers (generally private sector employers) are
exempt from tax on the first $400,000 of annual total Ontario
remuneration. After the $400,000 exemption, the tax rate is
1.95% of gross annual Ontario remuneration.

6.5 Ontario Labour Relations Act (Trade Unions)
trade unions represent the concerns of employees vis-à-vis the
employer. in Ontario, unions are not mandatory. unions seeking
to represent employees must apply to the labour board for
certification in accordance with the relevant provisions of the
Ontario Labour Relations Act. Certification, for the most part, is
sought and granted on a plant-by-plant basis. there are exceptions to this requirement that are specific to the construction
industry that will not be discussed here.
the Ontario Labour Relations Act establishes the requirements
for collective bargaining and collective agreements and requires
certain mandatory provisions such as a no-strike and no-lockout
provision for the life of the agreement. bargaining during the life of
the agreement is rare on any issue. A system of dispute arbitration
to settle disagreements arising during the term of the agreement
is also mandatory. Disputes regarding unfair labour practices,
certification, decertification, etc. are handled by the Ontario labour
relations board.

6.6 The Ontario Human Rights Code
the Ontario Human Rights Code prohibits discrimination
in employment on a number of grounds including but not
limited to race, ancestry, place of origin, colour, ethnic origin,
citizenship, creed, sex, sexual orientation, age, record of offences,
marital status, family status and disability. Moreover, there is
a prohibition against harassment in employment. Employees
with a discrimination claim will go directly to the Ontario human
rights tribunal for redress. the tribunal assists parties to resolve
applications using mediation, and decides upon those applications
where the parties are unable to reach a resolution through
settlement.
Government contact information for human rights matters is as
follows:
Ontario Human Rights Commission
180 Dundas street West, 8th Floor
toronto, ON M7A 2r9
tel:
416-326-9511 / 1-800-387-9080
Email: info@ohrc.on.ca
Ontario Human Rights Tribunal
655 bay street, 14th floor
toronto, ON M7A 2A3
tel:
416-326-1312 / 1-866-598-0322
Email: hrto.tdpo@ontario.ca

6.7 Other Legislation
Ontario has enacted a number of other statutes that govern or
influence the employment relationship.
the Occupational Health and Safety Act establishes multiple
obligations on the part of employers with respect to ensuring
a safe workplace. Employers are required to adhere to specific
standards, and could face regulatory fines (or even imprisonment)
for breaching this legislation. it is the employer’s obligation to take
all reasonable precautions to protect the health and safety of its
workers. the regulations passed under the Ontario Occupational
Health and Safety Act contain many specific responsibilities which
are imposed on employers to ensure that their workplaces are
safe for employees (e.g., where applicable, regulations concerning
toxic substances, hazardous equipment and person protective
gear). Also, employers in Ontario that regularly employ 20 or more
workers are responsible for establishing and maintaining a Joint
health and safety Committee. the committee is required to meet
once every three months and has certain other powers.
Government contact information for health and safety matters is
as follows:
Ontario Ministry of Labour
Occupational health and safety branch
400 university Avenue, 14th Floor
toronto, ON M7A 1t7
tel: 1-877-202-0008
the Accessibility for Ontarians with Disabilities Act establishes
standards for businesses and organizations to create equal
employment opportunities for people with disabilities by removing
barriers to employment at every step of the process (e.g., finding,
hiring and communicating with employees who have disabilities).
large organizations (50 or more employees in Ontario) must meet
the requirements by January 2016, while small organizations
(less than 50 employees in Ontario) have until January 2017.
Employers’ obligations will include notifying employees and the
public about the availability of accommodation for applicants with
disabilities during the recruitment process; notifying successful
applicants of the company’s policies for accommodating
employees with disabilities; providing accessible formats and
communication supports when requested by an employee with
disabilities; and providing individualized emergency response
information to employees who have a disability.
the Pay Equity Act requires that employers abide by the concept
of equal pay for work of equal value. it applies to all public sector
employers and to any other private sector employer which
employs 10 or more employees. Employers must assess the value
of work being performed by individuals in different jobs in order to
ensure employees are receiving equal compensation based upon
the assessed value of their employment. Employers must achieve
pay equity within their establishment (determined by geographic
location). Comparisons must be made in each establishment
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between female job classes and male job classes in terms of both
compensation and the value of the work performed.
in Ontario, privacy legislation does not currently apply to employee
information. however, case law has recently determined that there
is a tort of privacy in Ontario, giving individuals direct recourse
through the courts for damages for deliberate and significant
invasion of their personal privacy. Damages are currently capped
at $20,000 in cases where no pecuniary loss was suffered by
the plaintiff, with aggravated and punitive damages available in
exceptional circumstances.

6.8 Differences from Foreign Labour
and Employment Laws
•

Canadian employers cannot terminate employees “at will”; they
are required to give at least statutory notice or pay in lieu.

•

Alcoholism and drug addiction are recognized as disabilities in
Canadian human rights law. As a result, pre-employment and
workplace alcohol and drug testing are considerably restricted
in Canada.

•

specialized tribunals and agencies administer most labour
and employment disputes, as opposed to the courts, and
alternative dispute resolution is built into the litigation process.

7

some individuals are able to enter Canada without first
obtaining a work permit. the most relevant work permit
exemptions are those applicable to buyers, sellers, intracompany trainers/trainees and other employees of foreign
companies entering as “business Visitors” to engage in other
business activities (e.g., attend meetings or conferences).
Depending on the business visitor’s citizenship, a temporary
resident visa may still be required, although a work permit may
not be required.
Foreign nationals may also qualify as business visitors if they
are entering Canada for after-sales service to repair, service
or provide familiarization services on commercial or industrial
equipment or machinery, provided these services are part of
the original or extended sales/lease agreement, warranty or
service contract. such workers should have documentation
to show the services being provided are part of the original
agreements.
u.s., Mexican, Colombian, Chilean and Peruvian citizens
may also rely on the provisions of NAFtA and analogous
international treaties for a broader scope of allowable business
activities. in order to qualify under these agreements, an
applicant must present proof of citizenship and evidence that
entry is being sought to engage in an eligible business activity.

7.3 Temporary Work in Canada

Immigration

7.1 General Considerations
Canada’s immigration system is generally administered pursuant
to two federal statutes, the Immigration and Refugee Protection
Act (“IRPA”) and the Citizenship Act. An application for entry to
Canada will vary depending on a number of factors, including
the nature of the visit, the duration of stay and the applicant’s
citizenship.
Depending on the purpose and duration of the visit, foreign
nationals may enter Canada under different categories such as
tourist, business visitor or temporary foreign worker categories.
Foreign nationals who intend on staying in Canada permanently
must apply for permanent resident status.
Citizenship and Immigration Canada
Web: www.cic.gc.ca

7.2 Visitors to Canada
a) temporary resident Visas
the requirement of a temporary resident (visitor) visa for entry
to Canada depends on the foreign national’s citizenship.
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b) business Visitors
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there are two broad types of work permit classifications in
Canada: (i) work permits requiring a labour Market Opinion
(“LMO”), which is the default category, and (ii) work permits
exempt from the lMO requirement.

7.4 Labour Market Opinion Requirements
Applying for an lMO-based work permit is a two-step process.
First, the proposed Canadian employer must submit a “temporary
Foreign Worker Application” to the human resources and skills
Development Canada (“HRSDC”) local service Canada Centre.
lMO applications are adjudicated regionally because, while the
need for a particular type of labour may exist in some regions,
others may have a surplus of Canadian workers who qualify for
the position.
An lMO application can be made with respect to a single job
offer or multiple job offers. the offer must be genuine and it
must have a neutral or positive effect on the Canadian labour
market. the effect on the labour market is assessed through six
factors contained in the irPA regulations, namely whether the
employment of the foreign national is likely to result in: (i) direct
job creation or job retention for Canadian citizens or permanent
residents; (ii) creation or transfer of skills and knowledge for the
benefit of Canadians; (iii) undercutting the prevailing wage rate

and working conditions for the occupation; (iv) undermining the
settlement or employment of persons involved in a labour dispute;
(v) filling a labour shortage; and (vi) post-recruitment hiring and
training of Canadians.
Once the lMO is issued by the local hrsDC office for a particular
position, the foreign worker who is offered the position must then
apply for a work permit at a Canadian visa office abroad, if not
visa exempt (in which case those individuals may apply for a work
permit at a port of entry, subject to certain medical requirements
for nationals of certain countries).

7.5 Exemption from Labour Market Opinion
in some cases an applicant may obtain a work permit in the
absence of an lMO. lMOs add complexity and time to the
process, particularly during and in the aftermath of an economic
downturn when unemployment in Canada tends to be high.
therefore companies should always first consider whether lMOexempt work permits are available. the most common of the
lMO-exempt categories follow.
a) intra-Company transfers
Multinational companies seeking to assign foreign employees
to Canadian positions often use the lMO-exempt intracompany transferee category. there are a number of
affiliate relationships that qualify under this category, but all
generally rely on common control (e.g., parent-subsidiary,
sister corporations, branch or representative offices). these
work permits are initially valid for assignments of up to three
years and extendable in two-year increments. Executive and
managerial-level employees can obtain this status for a total of
seven years, whereas specialized knowledge employees are
limited to five years.
Executive and managerial-level staff must generally manage
other employees, although management of crucial company
functions or processes may qualify. the applicant must be
coming from a similar position at an affiliate outside Canada,
which she or he has occupied for at least one continuous year
in the past three years. Advanced and unique experience in a
specialized knowledge capacity requires proof the employee
holds knowledge of the organization’s products, services,
research, equipment and techniques. the knowledge must be
so specialized that it is not ordinarily held by others within the
sector or industry.
b) international Agreements
under Canada’s previous immigration law, the intra-company
provisions were more generous to u.s. and Mexican nationals
under both NAFtA and the General Agreement on trade in
services (the “GATS”). the current law creates parity between
nationals qualifying under these international agreements and
all other workers, such that it no longer makes a difference
which intra-company transfer provisions are used.

Many international agreements other than the NAFtA and
GAts allow international assignees, depending on their
nationality, to obtain a work permit without an lMO, as long as
they have employment opportunities in Canada. Youth workers
may benefit from international programs such as the Working
holiday Program, AiEsEC and sWAP, which yield open (nonemployer-specific) work permits.
the “NAFtA Professional” category contains a list of over
60 occupations, of which the most commonly used include
accountants, economists, engineers, computer systems
analysts and management consultants. these NAFtA
Professional work permits are issued for up to three years, but
may be extended multiple times in most occupations. Chilean,
Colombian and Peruvian citizens may qualify for work permits
pursuant to similar provisions under analogous international
agreements.
GAts international mobility provisions are much narrower than
the provisions of the above agreements, although this WtO
treaty is much broader, as GAts applies to over 150 signatory
countries. GAts only provides for one 90-day work permit
in any 12-month period. its list contains nine occupations,
including engineers, urban planners and senior computer
specialists.
c) reciprocal Employment
this category can be used for international exchanges, both
in public and private sector contexts. Companies can use this
exemption category if they create equivalent opportunities
for Canadians abroad. For companies to benefit from this
category, a formal exchange or employee transfer program, or
a minimum number of positions for Canadians sent abroad,
should be provided in the application package. Entry under
this exemption category must result in a neutral labour market
impact.
d) Provincial Nominee Programs (the “PNPs”)
Ontario’s Provincial Nominee Program (Opportunities Ontario)
is an immigration program that facilitates the immigration
of managerial, professional and skilled foreign workers and
international students. Opportunities Ontario is employer-driven
and has two categories: (i) a General category that allows
employers to recruit foreign workers; and (ii) an international
student category that allows employers to recruit international
students (and exempts post-graduates from the need to have
a job offer in order to be nominated for permanent residence). it
also has an investment program.
the program enables the province of Ontario to nominate
people for permanent resident status, and have their
application fast-tracked by Citizenship and immigration Canada
(“CIC”). Ontario nominees can apply for a temporary work
permit while their permanent residence application is being
processed overseas, and are exempt from the lMO process.

Establishing a business in Ontario

17

e) international student Work Permits
there are many opportunities for foreign students to work
while studying and to obtain lMO-exempt work permits after
graduation.
f) spousal Work Permits
spouses of most foreign workers on work permits valid for at
least six months are eligible to work in Canada. these spouses,
including common-law and same-sex spouses, receive open
work permits, meaning that they can work in any occupation,
with any employer (including self-employment), although not in
child care, healthcare or primary/secondary education without
first passing immigration medical examinations.
g) Dependent Children Work Permit Program
Ontario currently has a program whereby dependent children of
qualifying foreign workers are able to obtain open work permits
for one year from the date of issue or for the duration of the
parent/guardian’s work permit. Children are eligible as long as
one parent has an employer-specific work permit for at least six
months in the province, and works in a skilled, managerial or
professional job. Children must be of legal working age.

7.6 Other Requirements
in addition to meeting the requirements outlined above, temporary
foreign workers and their accompanying family members must
comply with certain medical and criminal standards. An individual
who does not meet these requirements may apply for a temporary
resident Permit. Whether such a permit will be issued depends on
the severity of the individual’s medical problem or criminal record
and the time that has elapsed since the problems arose.

7.7 Major Changes Made to Canada’s Temporary
Foreign Worker Program: April 2011
the objectives of these changes, as expressed by the
Government of Canada, are (i) to reduce the potential for the
exploitation of temporary foreign workers (“TFWs”) by employers
and third-party agents, thereby better protecting tFWs who
work in Canada; (ii) to implement stricter employer accountability
mechanisms, including a denial-of-service provision, to encourage
greater adherence by employers to the terms and conditions of
their job offers (e.g., wages, working conditions and occupations);
and (iii) to underline that employment facilitated through the
temporary Foreign Worker Program (the “TFWP”) is meant to be
temporary in nature.
a) Genuineness of the Job Offer
At their core, additions to the irPA regulations offer three major
changes to address the three objectives outlined above. First,
all visa officers, before approving a work permit, must ensure
the job offer is genuine. An officer will evaluate the genuineness
of an offer by various due diligence measures, including
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ensuring that the offer is made by an employer that is actively
engaged in the business in respect to which the offer is made.
Another component of the genuineness assessment is that
the offer must be consistent with the reasonable employment
needs of the employer. Officers must be satisfied that the offer
of employment is reasonable in relation to the type of business
in which the employer is engaged. should the officer have
doubts in this respect, more information will be requested
from the employer to show that the role the foreign worker will
be engaging in is reasonable both in terms of the occupation
and from a business perspective. A refusal to submit further
information, if requested, may result in a refusal to issue the
work permit.
until a database is created that will enable officers to view an
employer’s past history of genuineness, an officer may request
documents such as a t4 summary of remuneration Paid, t2
schedule, t2125, Workers’ Compensation clearance letter or
business contracts.
the genuineness assessment also considers past compliance
with the law. the employer must have been in compliance with
the federal and/or provincial laws that regulate employment,
or the recruiting of employees, in the province in which it is
intended that the foreign national will work.
b) the “substantially the same” (“STS”) test
the irPA regulations allow the government to examine the last
two years of the employer’s record with regard to its foreign
workers. in doing so, the government will want to see that the
employer provided each foreign worker with wages, working
conditions and employment (e.g., occupation title) that was
substantially the same as those set out in the employer’s
original offer of employment and/or work permit authorization.
Deviations from this sts test can be excused if justified.
A negative sts assessment will reflect situations in which
the difference relating to the wage, working conditions or
occupation that were provided to the foreign national vis-à-vis
those in the original job offer are considered detrimental or
disadvantageous to the foreign national. this would, in the view
of the government, compromise the integrity of the tFWP.
On the other hand, should an employee be earning slightly
more wages than the original job offer, that will not be cause for
a negative sts assessment. however, we recommend that any
potential future increases in salary (via pay raises or bonuses)
are addressed at the outset in the foreign national’s contract of
employment.
it is recommended as a best practice that all changes be
brought to the attention of the government. in particular, a
change of the job duties – to the extent that the NOC code
changes – is a substantial change, and needs to be addressed
either by (i) advising CiC if under an intra-Company transfer or
(ii) submitting a new lMO application to hrsDC.

c) Penalties
the irPA regulations now provide for sanctions against
employers that contravene the tFWP by providing job offers
not deemed to be genuine in the previous two-year period. the
main new penalties are an exclusion from using the tFWP for a
two-year period going forward and the publication of the name
of the offending employer on a Canadian government website,
available for the public to see. the government will not issue a
work permit for any employer on the blacklist, nor will a current
employee be able to obtain a work permit extension if his/her
employer is a new addition to the blacklist.
Of course, the increased scrutiny and enforcement resulting
from the irPA regulations will also expose more employers and
tFWs to findings of immigration law violations. All previously
existing penalties will still be available to the government,
including fines, jail terms and exclusion from the country for
offending foreign nationals.
d) the Four-year Cap
the third objective of the reforms is to underline the temporary
nature of the tFWP. to achieve this end, the government is
starting from April 1, 2011, imposing a four-year limit on the
number of years that foreign workers can remain working in
Canada in any eight-year period. there are exceptions to this
rule, namely for tFWs who are
•

in managerial (NOC 0) or professional (NOC A) occupations;

•

employed in Canada under an international agreement,
such as the NAFtA, CCFtA, GAts or another agreement;

• exempt from LMOs, including entrepreneurs, intra-company
transferees, post-graduate work permit holders, postdoctoral fellows, “significant benefit” workers, provincial
nominees and spouses of all of these workers and
•

applying for Canadian Permanent residence and have
received a/an
- Provincial Nominee (PN) certificate, if applying under a
province’s Provincial Nominee Program;
- approval in principle letter, if applying as a live-in
Caregiver;
- positive selection decision, if applying as a Federal skilled
Worker or
- positive selection decision, if applying as a Canadian
Experience Class applicant.

A CiC officer, when calculating the number of years a foreign
national has already worked in Canada, will assume that the
foreign national worked for the length of time indicated in
the previous work permit(s). however, legitimate breaks in
employment, which include extended sick leave, maternity
leave and extended absences from Canada, will not be
counted against the four-year cap, provided the foreign national

can show, by way of documentary evidence, that he or she
was in fact not working in Canada during that time. this
includes time spent outside Canada by those who split their
work or residence between Canada and another country, such
as the u.s. As such, employees are advised to keep records of
all absences from work and the reason for those absences.

7.8 Permanent Residents Status
if a foreign worker wishes to stay in Canada permanently, there are
a multitude of choices for permanent resident status. Economic
immigrants can apply for permanent resident status pursuant to
one of the following federal classes: (i) Federal skilled Worker,
(ii) Canadian Experience or (iii) business. there are additional
economic immigration programs at the provincial level, whereby
the provinces have created their own PNP selection criteria based
on their needs, as discussed above for Ontario.
ultimately, all applicants for permanent resident status must
submit their applications and supporting documents to the
appropriate office, and then be subject to medical examinations
and security checks.
a) Federal skilled Worker Class
Federal skilled Worker (“FSW”) category applicants are
selected based on their ability to successfully establish
themselves economically in Canada. FsWs are assessed under
a point system which takes into consideration factors such as
age, language skills, education, work experience, arranged
employment and adaptability.
CiC has set an annual maximum of 20,000 FsW applications
for those applying without Arranged Employment, with a
maximum of 1,000 in any listed occupation, and the process
is now based on a “first come, first served” principle: as
soon as the cap in that occupation has been reached, no
further applications will be processed for the year and all new
applications packages and processing fees will be returned.
the number of applications received to date within each
occupation can be found at www.cic.gc.ca/english/immigrate/
skilled/complete-applications.asp.
b) Canadian Experience Class
Certain temporary foreign workers qualify to immigrate if they
have 24 months of Canadian work experience within the
previous 36-month period. Graduates from certain Canadian
post-secondary programs are also eligible if they have
obtained 12 months of full-time work experience within the 24
months preceding the date of filing the permanent residence
application. All work experience must be skilled occupations
and trades under the National Occupation Classification codes
A, O and b. the Canadian Experience Class program benefits
companies employing foreign workers and international
graduates by allowing those individuals to remain in Canada
permanently, in the fastest priority queue.
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c) business Class Categories
business immigrants are chosen for their prospective
contribution to the Canadian economy and the likelihood that
their presence will create job opportunities for Canadians.
there are two classes of federal business immigrants: (i)
investors and (ii) self-employed persons.
Entrepreneurs must demonstrate “business experience”
through having had a management and ownership role in a
qualifying business as measured by number of employees,
sales, net income and equity share. Additionally, they must
meet a minimum net worth requirement and, after becoming
a permanent resident, undertake to create and manage a
business in Canada that will meet employee, sales, net income
and equity shares criteria.
investors must also demonstrate business management
or ownership experience and meet a minimum net worth
requirement of $1.6 million. they must also make an
investment of $800,000 for a minimum five-year period with an
approved facilitator.
self-employed applicants must demonstrate relevant
experience and the ability to create their own employment
that will make a significant contribution in cultural activities or
athletics, or with the intention of purchasing and managing a
farm in Canada.

7.9 Once Permanent Resident Status
Has Been Obtained
Once an applicant and his or her family members have obtained
Canadian permanent resident status, they generally have the same
rights as Canadian citizens, with the exception of voting or running
for political office. Permanent residents are generally able to work
for any employer, be self-employed or engage in any course of
study without first obtaining the permission of the Government
of Canada. One distinction is that permanent residents may be
deported from Canada under irPA rules, whereas Canadian
citizens do not bear that risk in most cases.
Permanent residents of Canada must be physically in Canada for
at least 730 days in every five-year period in order to retain their
immigration status. Certain exceptions may apply, thus allowing
longer absences from Canada.

7.10 Citizenship
the Citizenship Act sets out certain requirements that must be
met in order for an individual to be granted Canadian citizenship.
unlike permanent residence, there is far less scope to obtain
citizenship without being physically present in Canada for the
required amount of time. Prior to 2000, applicants could often
convince Citizenship Judges and/or the Federal Court that
they should be granted citizenship despite long absences from
Canada. however, the trend over the past decade has been
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towards enforcing physical residency in Canada without any
justification for absences.
A minor child of a Canadian citizen is also entitled to citizenship,
provided that the application for citizenship is made on behalf
of the child by his or her parent or any other authorized person.
Canadian citizens can make a citizenship application for adopted
children without sponsoring them as permanent residents first.
Changes to the Citizenship Act effective as of June 2010 allow a
person born outside of Canada to qualify for Canadian citizenship
only if a parent is a Canadian citizen by virtue of
1. being born in Canada themselves or
2. having immigrated to Canada and subsequently been granted
citizenship (i.e., naturalized).
Fundamentally, this means that the right to claim citizenship
cannot pass beyond the first generation of children born abroad.

8

Protection of
Intellectual Property Rights

8.1 Patents
Patents are limited monopoly rights created by the Government of
Canada that confer on an inventor the right to exclude others from
making, using or selling an invention in Canada. Canadian patents
issuing from patent applications that are filed after October 1,
1989 remain in effect from the date of grant until up to 20 years
from the application date. No renewals are possible. under
Canadian patent law, patents can protect the process, machine,
manufacture or composition of matter, or any improvement
thereof, provided that these are new, useful and unobvious.
in Canada, the first person to file a patent application has
priority. A patent application is not open to public inspection
until 18 months after the application filing date or, where a Paris
Convention priority claim is made, until 18 months after the priority
filing date. A straightforward patent application with no objection
from the Patent Office will likely take between two and three years
to issue a registration.

8.2 Trademarks
trademark registration may be based on actual use of the
mark in Canada, proposed use of the mark in Canada, use
and registration of the mark in a foreign country or making the
mark known within Canada. A trademark is registered after the
application clears the trademarks Office examination procedure
and it is either unopposed, or opposition to the application
has been overcome. registration is valid for a period of 15
years. renewals for additional 15-year periods may be effected
upon payment of a renewal fee. Assuming no difficulties in the
trademarks Office and no opposition initiated by third parties,

registration will likely occur within 18 to 24 months from the
date the application is filed. upon application by an adverse
party, a registration may be removed from the register if it is
not in commercial use within three years before the date of the
cancellation notice issued by the registrar.
in Canada, a trademark may be licensed or transferred regardless
of registration. it is not required that a trademark licensee be
recorded on the trademarks register as a registered user of the
registered trademark.

8.3 .CA Domain Names
“.CA” domain names must be acquired through a certified
Canadian internet registration Authority registrar. registrations
last for one to 10 years. there are Canadian presence
requirements to obtaining a .CA domain name. this means,
generally speaking, that .CA domain names are available only to
Canadian entities (e.g., individuals, partnerships and corporations)
that satisfy various Canadian business requirements. NonCanadian entities may apply for a domain name only if the domain
name is registered as a trademark or official mark in the Canadian
trademarks Office. there are no restrictions on the number of .CA
domain names a particular entity may own.
Canadian Internet Registration Authority
tel:
1-877-860-1411
Fax: 1-800-285-0517
Web: www.cira.ca
Email: info@cira.ca

8.4 Industrial Designs
industrial design protection is given to any new and original
pattern, shape, configuration or ornamentation (or any
combination of such features) applied to any article. Only the
aesthetic aspect of a design is protectable. the principle of
construction or the mere function of the article is not protectable.
An industrial design must be filed within 12 months from the
date of its first public disclosure in Canada. registration is valid
for five years from the date of registration, and may be renewed
for one further five-year term. No further renewal is possible. A
straightforward industrial design application with no objection from
the industrial Design Office will likely issue to registration in 12 to
18 months from the application date.

8.5 Copyrights
in Canada, copyright exists in original musical, dramatic, artistic
and literary works, including computer programs, and in records
and other means by which sounds are mechanically reproduced.
in most cases, copyright exists for the life of the author, plus 50
years. Copyright arises from creation of a work and does not
depend upon registration, although registration creates certain
presumptions in favour of the registered owner and facilitates the
collection of damages against infringers.

likely to proceed to registration within two months of the date
of filing. A copy of the work is not required to be filed with the
copyright application. upon registration, a certificate of ownership
is issued. this certificate is regarded as prima facie evidence that
the person registered is the owner of the copyright. Copyright can
be assigned, and any interest in the copyright can be licensed. No
such assignment or licence is valid, however, unless it is in writing
and signed by the owner of the right. An author’s moral rights
in a copyrighted work can be waived; however, they cannot be
assigned.
the Copyright Modernization Act (bill C-11) may soon be
enacted, which would substantially amend the current Act. these
amendments will serve to bring the Act in line with international
standards and technological advances.

8.6 Integrated Circuit Topography Act
the Integrated Circuit Topography Act (the “ICTA”) protects
the topography (e.g., the design) of integrated circuit products.
registration under the iCtA grants the registrant the exclusive
right to reproduce, import or commercially exploit all or any
substantial part of the topography of the integrated circuit product,
and to manufacture, import or commercially exploit an integrated
circuit product incorporating all or any substantial part of such
topography. this protection lasts to the end of the 10th calendar
year either from the date of filing or the date of first commercial
exploitation, whichever is the earlier. No renewal is possible.
under the iCtA, reciprocal protection exists for foreign nationals
whose countries afford Canadian nationals substantially equal
protection.

8.7 Trade Secrets/Confidential Information
As with patents, trade secret protection is available for qualifying
processes, machines and formulae. trade secrets may also
protect customer lists and know-how. unlike patents, which
must be registered, trade secrets need not (and, indeed, cannot)
be registered. trade secret protection is automatic and can last
forever. however, trade secrets must be kept secret in order to
be protected. Once a trade secret becomes publicly known,
its owner can no longer restrain its unauthorized use by third
parties. Accordingly, trade secret protection is not appropriate
if a competitor can demonstrate the “secret” is discoverable by
reverse engineering. in order to sue for a breach of confidence
or for unauthorized use of trade secrets, the information in issue
must be secret and must have been imparted with an obligation of
confidentiality.
Industry Canada
Canadian intellectual Property Office
tel: 1-866-997-1936 (toll-free from anywhere in Canada
and the u.s.); 819-934-0544 (international calls only)
Fax: 819-953-2476
Web: cipo.gc.ca

An application to register copyright in a work may be filed at any
time during the term of its existence. A copyright application is
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8.8 Differences from Other Jurisdictions:
Trademarks
•

Canada does not officially observe the international
classification system.

•

Canada has official marks (“Official Marks”). Official Marks are
given extraordinary protection. Once advertised, these marks
enjoy exclusivity without regard to any particular wares or
services, and will block the adoption and registration by a third
party of any mark that consists of, or is so similar that it might
be mistaken for, the Official Mark. Further, no other person may
use in connection with a business a mark that is identical to an
Official Mark. An Official Mark need not be distinctive or have
acquired secondary meaning. it may be descriptive and it may
be confusing with another’s mark and still be published as an
Official Mark.

•

•

Once public notice of an Official Mark has been given, it is
virtually impervious to being expunged and exists in perpetuity
unless the owner has it withdrawn. therefore, cancellation
proceedings are not available, even if the Official Mark is not in
use.
Canada has French language requirements in the Province of
Québec.

9

Financial Services

9.1 General
the financial services sector in Ontario is strong and stable. As
a result of the constitutional division of powers, financial services
are regulated by both federal and provincial legislation and,
accordingly, depending on the type of financial product or service
provided, there could be both federal and Ontario legislation to
consider.

9.2 Bank of Canada
the bank of Canada is Canada’s central bank. the bank of
Canada is an independent Crown corporation with considerable
autonomy to manage the country’s financial system. it is
responsible for monetary policy in co-operation and consultation
with the Ministry of Finance for central banking services, bank
rates, currency, foreign exchange reserves and the administration
of public debt. the Governor of the bank of Canada is appointed
for a term of seven years and cannot be dismissed by the
government. the bank of Canada does not play any part in the
regulation or daily administration of commercial banks in Canada.

9.3 The Regulators
a) Federal – the Office of the superintendent of Financial
institutions
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the Office of the superintendent of Financial institutions
(“OSFI”) is the primary regulator of federal financial institutions
and federally administered pension plans in Canada. it
supervises and regulates all domestic Canadian and foreign
banks with activities in Canada. OFsi who regulates all federally
regulated trust and loan companies, insurance companies,
cooperative credit associations, fraternal benefit societies and
pension plans.
Office of the Superintendent of Financial Institutions
www.osfi-bsif.gc.ca
b) Federal – Financial Consumer Agency of Canada
the Financial Consumer Agency of Canada (the “FCAC”) is
an independent body established by the federal government
with a mandate to protect and inform consumers of financial
products and services. the FCAC also oversees payment card
network operators and their commercial practices.
Financial Consumer Agency of Canada
www.fcac-acfc.gc.ca
c) Federal – Financial transactions and reports Analysis Centre
of Canada
the Financial transactions and reports Analysis Centre of
Canada was created as Canada’s financial intelligence agency
with a mandate to facilitate the detection, prevention and
deterrence of money laundering and terrorist activity financing
in accordance with the Proceeds of Crime (Money Laundering)
and Terrorist Financing Act (“PCMLTFA”). the PCMltFA
applies to a range of federal and provincial financial institutions
and intermediaries in Canada, including banks, trust and loan
companies, securities dealers, life insurance companies, life
insurance brokers and agents, real estate brokers and agents,
accountants, casinos, dealers in precious metals and stones
and money services businesses.
Financial Transactions and Reports Analysis Centre
of Canada
www.fintrac.gc.ca
d) Provincial – Financial services Commission of Ontario
the Financial services Commission of Ontario (“FSCO”)
regulates insurance, pensions, mortgage brokering, credit
unions/caisses populaires, co-operative corporations and
loan and trust corporations in Ontario. FsCO was created as
an independent agency of the Ministry of Finance, integrating
the operations of the former Ontario insurance Commission,
Pension Commission of Ontario and the Deposit institutions
Division of the Ministry of Finance. the superintendent of
Financial services administers and enforces the relevant
Ontario financial services statutes.
Financial Services Commission of Ontario
www.fsco.gov.on.ca

e) Provincial – Ministry of Consumer services
the Ministry of Consumer services is responsible for licensing
payday lenders and brokers in Ontario and enforcing the
Payday Loans Act.

products to both individuals and corporations, including
pension fund management and mutual funds.

Canadian banks are regarded by most as secure and
sophisticated. they are federally regulated by the Bank Act
and carry on business under the supervisory authority of OsFi.
there are dozens of banks operating in Canada under OsFi
supervision, and they are categorized as schedule i, ii or iii
banks, the main difference between them being ownership.

the insurance industry in Canada is regulated concurrently
by both federal and provincial legislation. Federal legislation
regulates the creation and authorization of insurance
companies, including the approval of foreign incorporated
insurance companies in Canada insuring risks. the federal
legislation has supremacy and exclusive jurisdiction over the
financial stability and solvency matters relating to federally
and foreign incorporated insurance companies operating
in Canada. the provincial government has jurisdiction over
most other insurance matters related to activities carried
out in Ontario, including the contractual relations between
insurers and their customers, the form and content of
insurance contracts, business and marketing practices and
agent and broker licensing.

schedule i banks include several dominant Canadian
“chartered” banks that carry on branch banking across the
country. their shares are widely held. Many of these large
domestic banks have operations in the u.s. and other foreign
jurisdictions that may serve as a convenient conduit for foreign
investors seeking access to the Canadian market.

the Ontario Insurance Act regulates the business of
insurance in Ontario and requires every insurer undertaking
insurance or carrying on business in Ontario to obtain
and hold a licence. the act is restrictive in its approach to
unlicensed foreign insurers and their agents marketing to
residents of Ontario.

Ministry of Consumer Services – Payday Lending
www.sse.gov.on.ca/mcs/en/Pages/Payday_lending.aspx

9.4 Institutions
a) banks

the shares of schedule ii banks are normally owned by foreign
banks or other eligible financial institutions. schedule ii banks
are typically Canadian subsidiaries of foreign banks that provide
commercial banking activities in Canada.
schedule iii banks are foreign banks which have been
authorized by OFsi to carry on commercial banking business
directly in Canada through branches rather than through
separate Canadian subsidiaries.
b) trust Companies
Canadian trust companies are federally regulated by the Trust
and Loan Companies Act, and also provincially regulated
with respect to the activities of all loan and trust corporations
carrying on business in specific provinces (in Ontario, the Loan
and Trust Corporations Act). like banks, trust companies
in Canada are deposit-taking institutions that offer many
of the same services that banks offer, such as mortgages,
chequing accounts, loans and investments. however, the
main distinction is that trust companies specialize in fiduciary
services which include wills and estate planning, investment
administration, trust activities and assistance to executors.
unlike Canadian banks, which cannot act as trustees,
Canadian trust companies can manage assets placed in trust.
loan and trust corporations must be registered by FsCO to
carry on business in Ontario.
c) insurance
i. insurance Companies

ii. insurance Agents and brokers
insurance agents and brokers are generally governed by the
Ontario Insurance Act, while brokers are also subject to the
provisions of the Registered Insurance Brokers Act (“RIBA”).
it is an offence for any person to act as an insurance agent
without a licence under the Ontario Insurance Act.
d) Credit unions and Caisses Populaires
Credit unions and caisses populaires are member-owned
deposit-taking financial institutions that provide a wide range
of products and services. they are provincially regulated in
Ontario by the Credit Unions and Caisses Populaires Act and
must be registered with FsCO.
e) securities Dealers
the business of securities dealers involves the trading of
securities for clients. it may also include a variety of related
financial services, including fund management, underwriting
and financial advice.
securities regulation is fundamental to many different types
of business transactions beyond the trading of shares on the
public market. securities regulation in Canada is a matter
of provincial jurisdiction. in Ontario, trades and distributions
of securities are governed by the Securities Act under the
supervisory authority of the Ontario securities Commission
(OsC). Also, securities dealers have their own self-regulatory
authority known as the investment industry regulatory
Organization of Canada.

insurance companies in Canada offer insurance products
and services as well as a broad range of other financial
Establishing a business in Ontario
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in Ontario, no person or company may be in the business of
trading or advising in securities or hold themselves out as being
in the business of trading or advising in securities unless such
person or company is registered under the Securities Act.
Exemptions may be available to dealers and advisers registered
in their home jurisdictions and seeking to deal or advise with
respect to foreign securities to certain sophisticated Canadian
residents.
Ontario Securities Commission
tel:
416-593-8314
Fax: 416-593-8122
Web: www.osc.gov.on.ca
Investment Industry Regulatory Organization of Canada
tel:
416-364-6133
Fax: 416-364-0753
Web: www.iiroc.ca
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Debtor-Creditor Law
in Ontario

10.1 Security in Personal Property
Ontario has a personal property security regime that governs
the creation, registration and perfection of a security interest in
personal property. the relevant statute is the Personal Property
Security Act (the “PPSA”). it is similar to Article iX of the u.s.
uniform Commercial Code. the PPsA provides a comprehensive
set of rules to govern the rights of creditors and debtors when
personal property is used as collateral to secure payment of a
debt or performance obligation. it also provides for a provincewide computer-based registry system for the perfection by
registration of security interests in personal property such as
equipment, inventory, accounts receivable, motor vehicles and
intangibles.
the types of transactions to which the PPsA normally applies
include all types of extensions of credit, loans, general security
agreements, chattel mortgages, conditional sale agreements,
debentures, trust deeds, assignments of book debts or accounts
receivable, equipment leases, consignments by way of security,
share pledges and assignments of rents.
in addition to setting out various procedures, including
enforcement procedures, the PPsA also provides a mechanism
for establishing (i) priorities among creditors and (ii) rights and
obligations of lenders and borrowers.
to ensure priority over other creditors and over a trustee in
bankruptcy, a creditor must follow the steps set out in the PPsA,
including in most cases the filing of a registration form. Priority
among secured creditors is generally determined by the time of
filing of the registration form.
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10.2 Insolvency Generally
bankruptcy and insolvency are matters of federal jurisdiction, and
are generally dealt with by two federal statutes, the Bankruptcy
and Insolvency Act (the “BIA”) and the Companies’ Creditors
Arrangement Act (the “CCAA”).

10.3 Creditor Priorities in Insolvency
a) secured Creditors
A secured creditor is a person or company holding a mortgage,
pledge, charge, lien or privilege over the property of the debtor
as security for a debt. the property constituting the collateral
can be real or personal property. real property security, notably
mortgages, must be registered under land registration statutes.
Personal property security in Ontario is registered under the
PPsA, as set out above.
With respect to property, a first-to-file priority resolution
mechanism generally applies as between secured creditors.
Failure to register in the case of non-possessory security
interests will result in the trustee in bankruptcy taking the
collateral free of any security interest.
upon the bankruptcy of a debtor, that debtor’s secured
creditors are not prevented from enforcing their security;
however, this must be contrasted with the situation under the
reorganization sections of the biA and under the CCAA. if
reorganization under either of these laws is underway pursuant
to court supervision, the secured creditors will generally be
prevented from acting while the plan of reorganization is being
formulated.
b) Preferred Creditors and Government (Crown) Claims
Various tax and other obligations owed by debtors to federal
and Ontario government authorities are accorded the status of
security interests, trusts or liens by various statutes. the priority
of such claims relative to secured creditors and other creditors
will be dependent on the wording of the statute creating the
claim, and on whether or not the debtor has been adjudged
bankrupt. however, in many cases, these creditors will be
given priority status over secured creditors and in essence
have a first charge on the assets of a debtor (e.g., the existing
government super priority for source deductions).
the biA and the recently enacted Wage Earner Protection
Program Act (“WEPPA”) provide for super priority for unpaid
wages (including vacation pay arrears, severance and
termination pay), which rank ahead of secured creditors.
the wages must have been earned by employees in the six
months prior to the insolvency of the employer. A maximum
of $3,000 per worker will be paid by the federal government
which is subrogated into the workers’ claims with super priority
for $2,000 per worker. some employees, including directors,
officers or parties that are not at arms length, will be excluded
from WEPPA.

A priority charge also exist for unpaid employee remuneration
up to a maximum of $2,000 in respect of wages, salary,
commissions or compensation for services rendered and up
to $1,000 in respect of disbursements owing to travelling
salespeople incurred during the six months prior to the date of
bankruptcy or upon the appointment of a receiver.
c) unsecured Creditors
unsecured claims are those which do not enjoy any security or
preference. these normally will include suppliers, utility arrears,
execution creditors, etc.
On a bankruptcy or receivership (but not a reorganization),
Ontario suppliers have the right to reclaim goods supplied
within 30 days before the date of the bankruptcy or
receivership. the goods must be in the possession of the
trustee or receiver, be identifiable in the same condition as they
were on delivery and not have been resold to others. these
latter conditions can make it difficult for an unpaid supplier to
benefit from this right to reclaim.

10.4 Bankruptcy/Liquidation
bankruptcy liquidations can occur voluntarily as a result of an
insolvent debtor filing an assignment in bankruptcy, or involuntarily
as a result of a creditor filing a bankruptcy petition in respect of an
insolvent debtor. in either case, a trustee in bankruptcy becomes
vested (whereby ownership is transferred by operation of law) with
all of the bankrupt’s property and is responsible for the liquidation
of the debtor’s assets.
the trustee takes its rights in the debtor’s property subject to the
rights of third parties, such as secured creditors and property
owners. A bankruptcy liquidation results in a stay of proceedings
against unsecured creditors but not secured creditors.
the trustee is charged with the responsibility of gathering the
assets and liquidating them with a view to making an equitable
distribution to the creditors in accordance with the prescribed
priorities and pro rata within each class of creditors.

10.5 Reorganization
a) Nature of reorganization
the two principal insolvency statutes for carrying out a
formal reorganization for a corporate debtor in Canada are
the biA and the CCAA. A formal restructuring enables a
business in financial difficulty to gain some “breathing room”
to step back, assess and formulate both a financial and an
operational restructuring plan that could involve one of more
of restructuring of the balance sheet and income statement,
closure or consolidation of parts of the business, sale of some
or all of the assets and/or refinancing of debt and equity,
renegotiating contracts and compromising claims against the
company and its directors.

i. under the biA
to commence a reorganization under the biA, a company
must have liabilities of at least $1,000, carry on business
in Canada and be insolvent. to initiate the reorganization,
the debtor must make a formal proposal to the creditors
or give notice of intention to do so, followed by a proposal
plan within 30 days. the debtor continues to operate its
business and remains in possession of its assets during the
reorganization. A Proposal trustee is appointed to assist
the debtor with its restructuring proposal and to monitor the
debtor’s property. Once a notice of intention to file a proposal
has been delivered, an initial 30 day stay of proceedings is
imposed on all creditors, including secured creditors. under
the stay, no agreement may be terminated or amended,
no claims for accelerated payment may be made, and no
enforcement steps may be taken. Contracts must continue
in the usual manner; however, creditors are not required to
advance further credit. suppliers are entitled to immediate
payment on goods supplied post-filing.
if no proposal is made within the time provided by the biA,
or if the debtor’s proposal is not approved by creditors,
then the debtor is automatically adjudged bankrupt and the
effective date of the bankruptcy is the date that the notice of
intention or proposal was filed.
ii. under the CCAA
to reorganize under the CCAA, a company and its affiliates
must carry on business in Canada, have total liabilities
exceeding $5,000,000 and be insolvent. under the CCAA,
the debtor applies to the court for what is known as an initial
order, for which Ontario now has a model order. the order
includes an initial 30-day stay of proceedings provision that
prohibits creditors from enforcing claims against the debtor,
as well as provisions that preclude contracting parties from
terminating contracts with the debtor. At the same time, a
“monitor” is appointed to oversee the debtor, assist with the
plan preparation and report to the court and the creditors
from time to time, while management remains in control of its
assets and operations.
in the past, reorganizations have taken the form of the
development of a plan of arrangement, consisting of a
proposal to creditors to compromise claims. the plan of
arrangement must be approved by a requisite number of
creditors and the court. Creditors are grouped into classes
based on commonality of interest for purposes of voting and
distribution under the plan. the plan must be approved by
the requisite number of creditors and the court. recently,
the traditional debtor’s reorganization plan of arrangement
has been replaced by a management-led pre pack sale of
a financially distressed company as a going concern, the
proceeds of which are then used to make a plan to creditors.
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requirements and the requirement to reimburse consumers.
Misleading advertising is actively enforced.

Competition Act

11.1 General
Canadian “anti-trust” law is contained primarily in the federal
Competition Act, which includes both criminal and non-criminal
provisions aimed at preventing anti-competitive practices in the
Canadian marketplace.
a) Criminal Offences
the primary criminal offence under the Competition Act is
conspiracy between competitors or potential competitors
relating to price fixing, market allocation or output restriction.
Criminal conspiracy is a “per se” offence, meaning that no
actual or potential harm to competition needs to be shown.
Criminal liability also applies to bid-rigging and certain
misleading advertising or deceptive marketing practices,
including deceptive telemarketing and pyramid selling. the
criminal provisions carry the potential for significant monetary
fines and/or prison sentences. individuals as well as companies
may be charged. Prohibition orders (court orders forbidding
certain activities) and interim injunctions (temporary court
orders forbidding certain activities until a hearing is held) may
also be obtained. the Competition Act also creates a civil right
of action for third parties to claim damages with respect to
conduct which violates the criminal provisions of the Act.
b) Non-Criminal reviewable Matters
Non-criminal reviewable matters include anti-competitive
agreements involving competitors or potential competitors
other than those falling under the criminal conspiracy
provisions, abuse of dominant position and certain vertical
trade practices, including refusal to deal, price maintenance,
exclusive dealing, tied selling, market restriction and delivered
pricing. these practices are not per se illegal, but may lead to
an order prohibiting their continuation where a negative effect
on competition can be shown, similar to the “rule of reason”
analysis in the u.s. these matters, when referred by the
Commissioner of Competition, are reviewed by the Competition
tribunal under non – criminal law standards and may be
resolved by the issuance of an order by the tribunal terminating
the restrictive practice or requiring other remedial action.
Administrative monetary penalties of up to $10 million may be
awarded for an abuse of dominance. A right of private access
has also been established that in limited circumstances permits
private parties to bring actions directly before the tribunal to
challenge certain vertical trade practices, such as refusal to
deal, exclusive dealing and price maintenance.
Certain misleading advertising practices are also treated as
reviewable matters. these can be subject to administrative
monetary fines of up to $10 million in the first instance,
and other remedies, including prohibition orders, notice
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c) Mergers
the Competition Act also requires pre-closing approval of
significant mergers that meet certain financial thresholds, and
enables anti-competitive mergers to be dissolved or subject to
divestiture for up to one year after closing. “Merger” is broadly
defined and can include both conventional acquisitions of
assets or shares and other types of business arrangements
and combinations, including joint ventures. the Competition
bureau uses a two-stage merger review process that is very
similar to that in the u.s., including the potential for an onerous
“second request” to be issued in complex mergers.
Competition Bureau
tel:
613-997-4282
Fax: 613-997-0324
Web: www.competitionbureau.gc.ca
Email: compbureau@ic.gc.ca
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Product Liability Law

12.1 Introduction
Canadian product liability law is based in the law of contract and
negligence. under Canadian contract law, manufacturers and
others may be liable for damage caused by breach of contractual
warranties and conditions. under Canadian negligence law,
anyone that carelessly designs, manufactures or distributes a
product may be held responsible for any resulting damage or
injury.

12.2 New Consumer Product Safety Laws
the Canada Consumer Product Safety Act imposes record
keeping and mandatory reporting obligations relating to consumer
products on members of the supply chain. the Act prohibits the
manufacture, import, advertising or sale of consumer products
that pose an unreasonable hazard to human health and safety.
A manufacturer, importer or seller of a consumer product in
Canada who has become aware of any event, defect, incorrect or
deficient label or packaging in connection with their product that
has resulted or may reasonably be expected to result in death or
serious adverse health effects must report the incident to health
Canada within two days.
the new legislation also gives the Minister of health broad powers
to order a mandatory recall or take corrective measures and
to order testing of any consumer product where the Minister
reasonably believes that there is a danger to human health and
safety. it also provides for administrative monetary penalties to be
imposed on persons who fail to comply with such an order.

12.3 Law of Contract
Contract law operates on enforceable promises created by the
exchange of offer and acceptance. unlike negligence, liability
under contract law does not require proof of fault. it requires only
proof that a warranty or condition was broken and that damage
ensued. Warranties and conditions are the promises made by a
contract. they typically address things like quality, performance
and durability, and can be express or implied.
breach of contractual warranty is often the remedy of choice
pursued in cases resulting from defective or dangerous products.
An injured consumer or business may sue for breach of warranty
where he or she has a contractual relationship with the party being
sued. in most cases, a contractual relationship exists between the
manufacturer and the seller of the goods.

12.4 The Law of Negligence
the law of negligence provides a remedy to those damaged by
conduct that falls below accepted standards. in product liability
law, this means that persons responsible for bringing a product to
market may be held responsible for damages caused that arise
from their negligent actions.
to sue in negligence, a claimant must show that (i) the other
party owed it a duty of care in connection with the product, (ii)
the other party’s actions or omissions in connection with that
product breached the applicable standard of care, (iii) the other
party’s breach caused an injury that is not too remote and (iv) the
claimant’s own conduct does not bar recovery.
in negligence, there is no need for a contractual relationship
between the injured party and the proposed defendant. liability
is extended to virtually anyone that contributes to the design or
manufacture of a product or its components, including those
with intermediate care and control. thus, anyone who might
reasonably come into contact with a product may be liable,
including distributors.

12.5 Strict Liability
in some countries, manufacturers are held strictly liable for
injuries caused by their defective products. in other words, they
are liable for damages caused by their products even in the
absence of carelessness. While Canada has not adopted this
approach, those doing business in Canada should be aware of
related trends. First, if a product is dangerous, the court may hold
that the manufacturer owes a higher standard of care. second,
the court might impose liability by presuming negligence where
a product causes an injury unless the manufacturer can rebut
that presumption. third, if a manufacturer breaches a statutory
standard, the courts may impose liability without proof of
negligence or an express contractual undertaking.

12.6 Negligent Misstatement
Manufacturers and distributors may be held liable for false
statements they make about their products or services to

consumers. this will occur if the consumer relies on the statement
and is adversely affected by it. in other words, where someone
makes an assurance regarding a product, the buyer or consumer
is entitled to rely upon it. Canadian courts may impose liability
where statements are fraudulently or negligently made or where
those statements are held to be a warranty. to avoid liability, the
substance of any statements about a product or service must be
true.

12.7 Duty to Warn
Manufacturers have a duty to warn of the dangers associated
with their products, even when their products are properly
designed and manufactured. this duty embraces dangers that
the manufacturer either has knowledge of, or ought to have
knowledge of. Most manufacturers fulfill this duty by including
proper warnings in their product literature and affixing prominently
placed warnings on the product itself. however, a manufacturer
must continue to warn consumers of product dangers, even after
the product is sold.
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Advertising and Labelling
of Goods for Sale in Canada

13.1 Introduction
there is considerable legislation, at both the federal and provincial
levels, relating to the advertising and labelling of pre-packaged
consumer products. the primary federal labelling statute is the
Consumer Packaging and Labelling Act (“CPLA”). labelling,
advertising and other regulatory requirements are also found in
customs and importation laws, in the federal Competition Act,
as well as in product-specific legislation. in addition, labelling is
impacted by product liability law, which imposes a general duty to
warn against reasonably foreseeable harms.

13.2 Comsumer Packaging and Labelling Act (CPLA)
and Regulations
the CPlA and regulations apply, with some exceptions, to all
pre-packaged products intended for sale to consumers. the label
of a pre-packaged product must generally contain mandatory
information, including the net quantity, which must be declared on
the principal display panel of the product in English and French,
in metric units or by numerical count, depending on the product;
the product identity, which must be shown on the principal
display panel in both English and French, using the common or
generic name or the function of the product; and the name and
the address of the dealer (normally the manufacturer, distributor
or importer) and its principal place of business, which must be
shown in English or French, anywhere on the outer surface of the
package except the bottom, with some exceptions. special CPlA
requirements apply to imported products, and there are specific
requirements for the size of the type in which information required
by the CPlA must be shown.
Establishing a business in Ontario
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13.3 Imported Goods Regulations
in addition to the CPlA, the marking of many goods imported
into Canada is governed by the Marking of Imported Goods
Regulations, which require specified goods imported into Canada
to be marked in English or French to indicate the country of
origin. Different marking rules apply depending on whether goods
are imported from NAFtA or non-NAFtA countries. under the
Competition Act, specific conditions must be met to use the
claims “Made in Canada” or “Product of Canada”.

13.4 Product-Specific Legislation
a) the Food and Drugs Act and regulations
Detailed regulations under the Food and Drugs Act apply to all
drugs, natural health products, medical devices, cosmetics and
human foods sold or advertised in Canada:
•

•

•

Drugs (both prescription and over-the-counter), natural
health products and certain medical devices require premarket authorization and licensing, and all are subject to
specific packaging, labelling, advertising, adverse-event
reporting and recall requirements.
Cosmetics are subject to packaging and labelling
requirements, ingredient restrictions and disclosure
obligations, and limitations on product claims; in addition,
cosmetics must be registered within 10 days of their date of
first sale in Canada.
Foods must comply with applicable compositional,
packaging, advertising and labelling standards; prepackaged foods must carry ingredient listings, disclose
certain nutrient information in a Nutrition Facts table and
comply with detailed requirements for nutrient and permitted
health claims.

legislation establishes criminal prohibitions against packaging,
labelling, selling or advertising any regulated product in a
manner that is false, misleading or deceptive, or likely to
create an erroneous impression regarding its character, value,
quantity, composition, merit or safety. Any product that is not
packaged or labelled as required by regulations is deemed to
be misleading or deceptive.
b) hazardous Products
the Hazardous Products Act regulates packaging and labelling
requirements for potentially hazardous consumer products
such as bleaches, cleaners, solvents, petroleum distillates and
other household products, as well as for certain commercial/
industrial products that may be hazardous to users in the
workplace. Manufacturing and design standards for consumer
products such as cribs, hockey helmets, tents and car seats
are also prescribed.
c) Electrical Equipment
Electrical equipment sold in Canada is subject to standards
published by the Canadian standards Association (“CSA”).
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Although the relevant standards are voluntary, many
have been adopted by statutory reference as mandatory
requirements under provincial electrical safety codes. in
addition, telecommunications terminal equipment, wireless
devices and a wide variety of electrical products that emit radio
interference are required to conform to standards and marking
requirements established by industry Canada. in some cases,
certification or registration is also required.
d) textiles
A disclosure label must be affixed o most consumer textile
articles sold in Canada providing mandatory information relating
to fibre content, in English and French, as well as the identity
of the dealer. Ontario and certain other provinces also have
legislation requiring labelling of upholstered or stuffed articles.
A person who inserts and covers stuffing must be registered
under the legislation.
e) Environmental labelling
the use of certain recycling statements and symbols on
products sold in Canada and their packaging is subject to a
detailed Canadian standards Association standard, which
while not legally binding is used as a reference in evaluating
environmental claims under misleading advertising laws.

13.5 Consumer Product Safety Legislation
the Canada Consumer Product Safety Act generally prohibits the
manufacture, import, advertising or sale of consumer products
that pose an unreasonable hazard to human health and safety. A
manufacturer, importer or seller who has become aware of any
event, defect, incorrect or deficient label or packaging that has
resulted or may reasonably be expected to result in death or a
serious adverse health effect must report the incident to health
Canada within two days. the legislation gives the Minister of
health broad powers to order a mandatory recall or take corrective
measures and to order testing. the penalties for non-compliance
are severe.

13.6 Standards
the standards Council of Canada (the “SCC”) coordinates and
oversees the National standards system. the sCC accredits
Canadian standards organizations (including the Canadian General
standards board, Canadian standards Association, underwriters’
laboratories of Canada, and the bureau de normalisation du
Québec – see Associations for contact information), and also
approves National standards of Canada.
Standards Council of Canada
tel:
613-238-3222
Fax: 613-569-7808
Web: www.scc.ca
Email: info@scc.ca
the sCC maintains a database of standards developed by
Canadian standards organizations. international standardization

Organization (isO) standards, American National standards
institute (ANsi) and other u.s.-developed standards are often
referenced in the Canadian standards database or incorporated
in Canadian standards. Where there is a statutory obligation for a
product to meet a standard, the product must bear a label issued
by the appropriate standards organization in order to be sold.

13.7 Advertising
the federal Competition Act prohibits representations to the
public that are false or materially misleading, are not based on
adequate and proper tests, contain false testimonials or make
misstatements as to the ordinary price of a product. Additional
requirements are contained in the Ontario Consumer Protection
Act and other provincial trade practices legislation.
the Canadian Code of Advertising standards and related
guidelines administered by Advertising standards Canada, an
industry self-regulatory body, establish extensive advertising
standards and guidance, including with respect to comparative
advertising and the use of survey data to substantiate advertising
claims.

13.8 Contests/Sweepstakes
Product labels and advertising are often used to promote contests
and sweepstakes, which are subject to various disclosure
requirements under the Competition Act as well as restrictions
under the federal Criminal Code. Among other requirements,
there must be adequate and fair disclosure of certain information,
including the number and approximate value of prizes, the regional
allocation of prizes, if any, and any facts known to the advertiser
that materially affect the chances of winning. Marketing materials
must not deceptively imply that an individual has won a prize and
the ultimate distribution of prizes must not be unduly delayed.
Due to restrictions under the federal Criminal Code, no purchase
(or equivalent) can be required to enter a contest or sweepstakes
that involves any element of chance. in addition, since games
of pure chance are prohibited as illegal lotteries, contests
and sweepstakes must contain a skill requirement (usually an
arithmetical question). Additional requirements apply to contests
and sweepstakes open to residents of Québec.

13.9 Social Media
the use of social media in advertising and marketing initiatives is
increasingly common and raises many legal issues. Advertisers
are generally responsible for content they distribute through
social media channels. however, they can also attract liability
for content posted by users in social media forums they control,
requiring appropriate disclaimers and policies and procedures
for monitoring and reacting to posted content. regulated
products require a particular level of care to avoid misleading
representations and to comply with regulatory requirements. social
media platforms often stipulate their own terms and conditions

for commercial use which must be carefully followed to avoid
termination. the terms applicable to contests and sweepstakes
promoted or conducted using social media platforms are
particularly stringent.

14

Real Property

14.1 Non-Resident Persons and Corporations
in Ontario, with very few exceptions, there are no restrictions
upon non-resident persons owning real property. A non-resident
corporation must obtain an extra-provincial licence to hold real
property in Ontario, but such licences are easily obtained. upon
the sale of property, federal withholding tax may apply.

14.2 Governing Law
the laws governing real property law in Canada, including in
Ontario, generally fall within the jurisdiction of the provinces
and follow the principles of the English common law, except in
Québec, where civil law applies. however, federal statutes govern
real property used for federal facilities and lands reserved for
Canada’s aboriginal peoples.

14.3 Real Property Title
Ontario maintains two public real property registration systems
where public notice of virtually every nature dealing with real
property may be registered. the first is the registry system,
which essentially provides an orderly method of recording title by
allowing parties to give notice of interests claimed in land, and
which is in the process of being phased out. the second is the
land titles system, which guarantees title and which permits claims
for compensation to the land titles Assurance Fund for errors in
the system.
Generally, a purchaser or lender will retain a lawyer to carry
out various title and off-title searches to determine ownership,
encumbrances and legal compliance. title insurance, which
protects against certain losses suffered due to title-related
problems, is very popular and may be arranged by the lawyer.

14.4 Real Property Interests as Security
real property interests may be mortgaged or charged by
the owner as security for the repayment of money and the
performance of contractual obligations.

14.5 Land Use Regulation
the regulation of land use is also governed by provincial statute.
Generally, approvals and permits must be obtained for most uses,
developments and improvements.
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14.6 Land Taxes
the acquisition of real property gives rise to provincial land transfer
tax (and in the City of toronto, municipal land transfer tax as well).
land transfer tax is applicable to the conveyance of both legal and
beneficial ownership as well as to long-term leases in excess of 50
years.
Most real property transactions are not subject to the provincial
harmonized sales tax of 13%.
real property tax is levied at the municipal level and rates, usually
calculated upon the value of the property, vary by municipality and
by use.

15

Environmental Legislation

15.1 Introduction
Corporations seeking to establish a business in Ontario should be
aware of the various layers of environmental legislation that may
impact the establishment and continued operation of a facility in
this province. Federal environmental legislation typically deals with
matters of national concern but will invariably have a local effect.
Provincial environmental legislation deals primarily with the day-today management of environmental matters by all persons within
the province. local or municipal levels of government regulate
matters such as sewer use.

15.2 Quality Standards
the principal environmental areas subject to quality standards in
the Province of Ontario are soil, water (surface and groundwater)
and air quality. the Environmental Protection Act (“EPA”) and the
Ontario Water Resources Act (“OWRA”) are the principal sources
of environment law in the province and both acts, and their related
regulations, are administered and enforced by the Ontario Ministry
of the Environment (the “MOE”).

15.3 Approvals and Reporting
in managing compliance with these standards, businesses in
Ontario must also be aware that most activities that may be
viewed as potentially impacting the environment will be the subject
of MOE permission for which a Certificate of Approval must be
obtained.
Failure of the facility to comply with the terms and conditions listed
in the Certificate of Approval is a violation of the EPA or OWrA.
hence, it is important to confirm that the existing facility has the
required Certificates of Approval and is operating in compliance
with those Certificates.
Further, the MOE has increasingly imposed reporting obligations
for various types of environment-related activities not previously
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regulated, including areas such as chemical use volumes,
emissions management measures and waste reduction plans.

15.4 Hazardous Waste Management
businesses in Ontario must also familiarize themselves with the
hazardous waste management requirements. the transportation
of hazardous wastes falls within both federal and provincial
transportation of dangerous goods legislation and environmental
legislation. Federal legislation applies to all shipments by air, ship
or rail to destinations in other provinces or countries. Ontario
legislation applies to transportation of hazardous wastes within the
borders of this province.
Facilities in Ontario that collect, produce, handle or store
hazardous waste are required to register as a “generator” with
MOE. When waste is moved from a generator facility to another
site, the generator must retain a provincially licensed waste hauler.
Final disposal may take place only at a licensed waste facility and
such disposal is confirmed to MOE by the receiver of the waste.

15.5 Spills Response
Finally, there are immediate notification requirements when
there are accidental discharges of contaminants. in these
circumstances, persons in control must notify the government
“forthwith” and must do everything practical to restore the
natural environment. there are specific obligations on directors
and officers to act with “reasonable care” to prevent causing or
permitting contaminants to be released into the environment.

16

Information Technology Law

16.1 Electronic Commerce
While there is no broad legislation governing electronic commerce
in Canada, both the federal and provincial governments have
enacted legislation to foster greater certainty in the use of
electronic means of communication.
Ontario’s Electronic Commerce Act addresses and provides
conditions for the equivalency of electronic contracts, digital
signatures and electronic evidence with the traditional paper form.
legal principles relating to electronic commerce also continue to
emerge through the application and interpretation of existing law
in areas such as contracts, banking, payment systems, securities,
taxation, sale of goods and services, consumer protection, privacy
and intellectual property.

16.2 Communications Law
the Canadian communications sector is subject to extensive
regulation, including foreign ownership restrictions and licensing

and Canadian content requirements for broadcasters and
broadcasting distributors; foreign ownership restrictions and
tariff compliance for telecommunications carriers and certain
requirements for other telecommunications service providers;
foreign ownership restrictions and licensing requirements for
radiocommunication spectrum operators; and certification or
approval requirements for radiocommunication apparatus and
interference-causing devices.
in Canada, as in most other countries, however, the internet
and other “new media” have flourished in an environment of little
or no direct regulation. under a Canadian radio-television and
telecommunications Commission decision, broadcasting, as
defined in the Broadcasting Act, generally does not encompass
new media services. in January 2012, the supreme Court of
Canada confirmed that internet service providers do not constitute
“broadcasting undertakings”. similarly, telecommunicationsanalogous new media services provided over the internet, such as
internet telephony, are also generally not subject to regulation, with
important exceptions.
Canadian Radio-television and Telecommunications
Commission
www.crtc.gc.ca

16.3 Jurisdiction in Cyberspace
Canada generally asserts territorial jurisdiction, which means there
must be a “real and substantial connection” between Canada and
the persons or actions to which a law or regulation applies. While
most legislation in Canada does not explicitly provide for extraterritorial jurisdiction, using the “real and substantial connection”
test, Canadian courts have been increasingly inclined to assert
jurisdiction in circumstances that, in the past, may not have
qualified for territorial jurisdiction. this trend has been driven by
the growth in online cross-border activity and transactions for both
personal and business purposes.
With respect to the internet, some courts in Canada have followed
a “passive” versus “active” test that looks to the predominant
type and level of activity taking place on a website. “Passive”
sites that simply provide information generally may not be subject
to the laws or courts outside their own jurisdiction. On the other
hand, “active” sites that promote or encourage use in a particular
Canadian jurisdiction or involve a high level of interaction with
users could, in theory, fall under the authority of courts in the
jurisdiction from which the site can be accessed.

16.4 Privacy
Canada has a web of private and public sector privacy laws which
may be categorized as follows:
i. public sector privacy laws (federal, provincial, municipal) that
apply to personal information held by government and public
sector entities;
ii. private sector privacy laws (federal and provincial) and

iii. health sector privacy laws (provincial).
All Canadian and many foreign organizations may be subject to
or affected by federal or provincial privacy laws in Canada in their
handling of personal information. Canadian privacy laws apply
to the collection, use, retention and disclosure of information
that may be used to identify an individual. they are similar to but
not necessarily the same as those of other developed states.
Canadian privacy legislation protects the privacy of individuals
and does not extend to the privacy of an organization, such as a
corporation. the confidential information of corporations, however,
may be protected contractually or under the common law.
Canadian privacy law compliance requires adherence to the
following key principles. the informed consent of individuals is
required for the collection, use or disclosure of their personal
information. the purposes for which personal information is
collected must be identified at or before the time of collection,
it must be collected by fair and lawful means and only for the
identified purposes. Personal information must not be used or
disclosed for purposes other than those for which it was collected,
except with the consent of the individual or as required by law.
Personal information must be retained only as long as necessary
to fulfill those purposes, and protected by security safeguards
appropriate to the sensitivity of the information. An organization is
required to make readily available to individuals specific information
about its policies and practices relating to the management of
personal information and, upon request, individuals must be given
access to their personal information.
Information and Privacy Commissioner of Ontario
www.ipc.on.ca
Office of the Privacy Commissioner of Canada
www.priv.gc.ca

16.5 Records and Information Management
record retention periods in Canada are imposed by a range of
federal and provincial laws and regulations that apply to specific
types of records, often very narrowly defined. these laws and
regulations are sometimes supplemented by regulatory and/or
industry-specific guidance that provides further detail in relation
to record retention and destruction requirements. From a risk
management perspective, limitation periods for bringing litigation
and for the imposition of regulatory penalties are relevant in
addition to any applicable mandatory retention periods, as certain
records may be required in the event of litigation or regulatory
enforcement action at some time in the future.
the retention and destruction timetable for records must ensure
compliance not only with any retention periods imposed by
applicable laws, as well as limitation period considerations, but
also must comply with the requirements of applicable Canadian
privacy laws in respect of the retention of personal information.
Additionally, there also may be restrictions on the transfer of
data outside Canada, as well as requirements with respect to
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the media or format in which records are held. For example,
tax-related records in any format generally must be kept at the
place of business in Canada, unless permission is obtained from
the relevant tax authority to maintain them elsewhere. Ontario
legislation also requires that certain records be kept in Ontario.

16.6 Technology Procurement
there is extensive case law in Canada on public procurement,
although much of it is conflicting and all of it determined on the
basis of resolving conflicts between parties in a particular dispute,
and therefore not designed to establish overriding principles
and best practices. Even supreme Court of Canada decisions
sometimes muddle rather than clarify important principles of public
procurement. legislation governs how public procurement is
conducted in Canada at the federal level and in select provinces,
but except for specific provisions set out in, for instance, the
federal procurement framework, no legislation prescribes the
procurement laws as they specifically apply to the acquisition of
technology.
Ontario’s Broader Public Sector Procurement Directive
www.fin.gov.on.ca/en/bpssupplychain/documents/bps_
procurement_directive.html

16.7 Environmental Stewardship
the Waste Electrical and Electronic Equipment (“WEEE”)
Program Plan created under the Waste Diversion Act establishes
an electronic waste collection and recycling program to divert
waste electronic materials from Ontario landfills. the WEEE
Program Plan generally requires designated brand owners, first
importers, franchisors and manufacturers/assemblers (referred
to as “stewards”) to pay prescribed stewardship fees in respect
of certain electrical and electronic equipment (“EEE”) supplied
in Ontario. stewards must register with Ontario Electronic
stewardship (“OES”), which is the third-party organization
designated by the provincial government to administer and
oversee the WEEE Program Plan. stewardship fees collected
by OEs are used to operate the WEEE Program Plan and the
numerous collection points across Ontario where people may
return unwanted EEE for recycling or safe disposal.
Ontario Electronic Stewardship
www.ontarioelectronicstewardship.ca/

17

Canadian Judicial System
and Civil Litigation Process

17.1 Introduction
Each province in Canada has established a system of courts for
the administration of justice. in addition, certain specialized federal
courts exist to deal with income tax, intellectual property and other
federal subjects. since the provinces exercise jurisdiction over
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“property and civil rights”, most dispute resolution is handled by
the provincial court system.
the superior Court of Justice exercises original trial jurisdiction
in Ontario for civil matters. the small Claims Court is a branch
of the superior Court of Justice and provides a comparatively
informal forum for the resolution of disputes where the amount
involved is less than $25,000. the Ontario Court of Justice is a
second branch of the trial courts in Ontario and is comprised of
those courts dealing with criminal and family matters, as well as
provincial offences.
Ontario has two levels of appellate courts. the Divisional Court
is a branch of the superior Court of Justice and has limited
appellate jurisdiction, while the Court of Appeal for Ontario is the
superior court of record in Ontario and exercises general appellate
jurisdiction from both the trial division and the Divisional Court.
the Court of Appeal for Ontario is Ontario’s final level of appellate
court and its decisions may be appealed, with leave, to the
supreme Court of Canada. the supreme Court of Canada is the
final court of appeal in Canada for all matters and is composed of
nine judges.

17.2 Civil Litigation Process
litigation in Ontario follows three stages: a pleadings stage,a
discovery stage and a trial stage. Pleadings set out the substantive
elements of the claim or the defence. Discovery involves
compliance with extensive pre-trial disclosure rules involving
the examination of parties to the litigation and the exchange
of documents relevant to the matters at issue. the scope of
discovery in Ontario is significantly less expansive than it is in
the u.s.
between the discovery and trial stages, the courts have various
“pre-trial” procedures with the aim of promoting settlements and
expediting the litigation.
Following discovery, litigants proceed to trial, normally conducted
by a judge alone. in certain matters, trials may be heard before
a jury, which may be comprised of six or 12 members of the
community in which the trial is being heard, depending on the
jurisdiction. Jury trials are far less common in Canada than in
the u.s.
Cases involving less than $100,000 but more than $25,000
are subject to “simplified Procedure”. under this streamlined
procedure, there are no examinations for discovery and the
process is generally more efficient than the ordinary procedure.

17.3 Jurisdiction
in order for the Ontario courts to establish jurisdiction over a
defendant, the court must be convinced that there exists a
sufficient connection between the defendant and the territory in
which the proceeding has been instituted. this connection may
be established where the defendant (i) resides within the territorial
jurisdiction of the court; (ii) has been served with the originating

process within the court’s territorial jurisdiction and/or (iii)
voluntarily submits to the jurisdiction of that court. Additionally, the
Ontario court has “long arm” rules that permit the court to assert
jurisdiction on the basis of a connection between the proposed
jurisdiction and the subject matter of the dispute.
Canadian courts generally accept the parties’ contractual choice
of jurisdiction in which disputes arising from their relationship will
be adjudicated, although the court may, in extreme circumstances,
override a contractual choice of jurisdiction clause. similarly,
Canadian courts will generally honour a contract in which the
parties have agreed that any disputes will be governed by the
substantive laws of another jurisdiction.

under the domestic arbitration legislation, a party may, with
leave of the court, appeal an award on a question of law if the
arbitration agreement is silent on the rights of appeal. if the
arbitration agreement specifically permits appeal, it is as of right
and the necessity of leave will not be required. Alternatively, if the
arbitration agreement provides that an award is final and binding,
there will be no right of appeal.
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Government Services
to Business

17.4 Class Actions

18.1 Government of Ontario

Class actions are permitted in Ontario and are regulated under
the Class Proceedings Act. under this legislation, a motion must
be made to a judge of the superior Court of Ontario for an order
certifying the proceedings as a class proceeding and appointing
the plaintiff who started the lawsuit as the representative plaintiff
for the class.

Online access to all Ontario government ministries, programs
and services can be found at www.Ontario.ca. the Ontario
government telephone directory is available online at www.
infogo.gov.on.ca/infogo. the KWiC index, a “key word” guide
to Ontario government programs and services, is also available
online at www.serviceOntario.ca. selected provincial ministries
and agencies of interest to new and existing businesses are listed
below alphabetically.

Once a class action is certified in Ontario, the parties are required
to notify potential class members who will then have the ability to
optout of the action.
Following class certification, the certified common issues of the
proceeding will be litigated. the action on common issues will
proceed much like traditional litigation, with documentary and oral
discovery, pre-trial procedures, exchange of expert reports and,
absent any resolution, trial.
Many class proceedings are resolved by way of settlement
before the proceedings reach the trial of common issues. A class
proceeding settlement will not be binding unless it has been
approved by the court.

17.5 Arbitration
in Ontario, domestic arbitrations are governed by the Arbitration
Act. international arbitrations are governed by the International
Commercial Act, which adopts the Model law on international
Commercial Arbitration, as adopted by uNCitrAl. Canada is a
signatory to the New York Convention that provides for mutual
recognition and enforcement of arbitral awards in countries that
are signatories to the Convention. both arbitration acts recognize
the legitimacy of the arbitral process and the Ontario courts have
exercized judicial deference to properly constituted arbitrations.
the courts, where not prohibited by provincial legislation, have
expressly indicated their willingness to stay court proceedings in
favour of arbitrations.
in order for an arbitral award to be enforced in Ontario, a judgment
recognizing the award by a judge of the Ontario superior Court is
necessary.

SERVICE ONTARIO
Provides business information by industry or topic and provides
various support programs and services.
tel:
416-326-1234 / 1-800-267-8097
ttY: 416-325-3408
Web: www.Ontario.ca/Onesource
Personal Property Security Registration
Online services for registering or researching security interests
or liens.
tel:
416-325-8847 / 1-800-267-8847
Web: www.Ontario.ca/en/services_for_business/access_
now/stEl01_086165.html
AGRICULTURE, FOOD AND RURAL AFFAIRS
builds a stronger agri-food sector by investing in the development
and transfer of innovative technologies, retaining and attracting
investment, providing regulatory oversight and providing effective
risk-management tools.
tel:
519-826-3100 / 1-888-466-2372
Web: www.Ontario.ca/OMAFrA
Ontario Food Exports
helps food and beverage companies identify and maximize their
export opportunities.
tel:
1-877-406-4754
Email: goexport.omafra@ontario.ca
ALCOHOL AND GAMING COMMISSION
regulates and administers the Liquor License Act and Gaming
Control Act relative to business, casinos and charity events.
tel: 416-326-8700 / 1-800-522-2876
Web: www.agco.on.ca
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ECONOMIC DEVELOPMENT AND INNOVATION
the Ministry of Economic Development and innovation (MEDi)
provides leadership in promoting Ontario’s economic growth and
competitiveness.
tel:
416-325-6666 / 1-866-4249
Fax: 416-325-6688
Web www.Ontario.ca/Economy
Business Immigration
Provides advice and information to immigrant entrepreneurs
interested in starting or investing in a business in Ontario.
tel:
416-325-6777
Fax: 416-314-8200
Web: www.investinOntario.com/businessimmigration
International Trade
Connects international buyers with Ontario-based suppliers.
Web: www.sourceFromOntario.ca
Invest in Ontario
Connects businesses throughout the world with the people,
products and ideas that make Ontario “Canada’s Economic
Powerhouse”.
tel:
416-313-3469 / 1-800-819-8701
Web: www.investinOntario.com
E-mail: info@investinontario.com
ENVIRONMENT
Delivers and enforces environmental legislation and controls.
tel:
416-325-4000 / 1-800-565-4923
Web: www.Ontario.ca/Environment
Environmental Assessment Approvals Branch
Assesses the environment impact of development or building
projects before they take place.
tel:
416-314-8001 / 1-800-461-6290
Fax: 416-314-8452
Web: www.Ontario.ca/EnvironmentalApprovals
FINANCE
Manages the financial affairs of Ontario and also provides
information on the Ontario economy and Ontario’s tax statutes.
tel:
1-866-668-8297
Fax: 1-866-888-3850
Web: www.Ontario.ca/Finance
Financial Services Commission of Ontario
regulates pensions, insurance, loan corporations, trust
companies, credit unions, caisses populaires, co-operatives and
mortgage brokers in Ontario.
tel:
416-250-7250 / 1-800-668-0128
Web: www.fsco.gov.on.ca
Tax Revenue Division / Regional Tax Offices
Administers Ontario’s tax statutes, tax credits and benefit
programs.
Web: www.ontario.ca/tax
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CONSUMER SERVICES
Ensures Ontario remains a fair, safe and informed marketplace
through providing modern information services, as well as
regulatory practices that serve the interests of Ontarians while
contributing to a competitive economy.
tel:
416-327-8300 / 1-877-665-0662
Fax: 416-326-1947
Web: www.Ontario.ca/Consumer
Technical Standards and Safety Authority (TSSA)
Administers and enforces public safety laws under Ontario’s
Technical Standards and Safety Act.
tel:
416-734-3300 / 1-877-682-tssA (8772)
Web: www.tssa.org
LABOUR
Oversees occupational health and safety standards, employment
rights and responsibilities and labour relations.
Web: www.Ontario.ca/labour
Employment Standards
sets out and enforces the minimum employment standards.
tel:
416-326-7160 / 1-800-531-5551
Web: www.Ontario.ca/Employmentstandards
Occupational Health and Safety Branch
Provides programs and services related to workplace health and
safety issues and enforces the Occupational Health and Safety
Act.
tel:
1-877-202-0008
Workplace Safety and Insurance Board (WSIB)
Administers workers’ compensation in Ontario.
tel:
416-344-1000 / 1-800-387-0750
ttY: 1-800-387-0050
Fax: 416-344-4684
Web: www.wsib.on.ca
TOURISM, CULTURE, AND SPORT
Provides information and assistance for identifying and developing
tourism opportunities, business planning and marketing strategies.
tel:
416-326-9326
ttY: 416-325-5807
Web: www.Ontario.ca/tourism

18.2 Government of Canada
Access to all Government of Canada offices can be found at
www.canada.gc.ca. the federal telephone directory can be found
at www.canada.gc.ca/directories/direct_e.html. A directory of
all federal government websites can be found at www.canada.
gc.ca/depts/major/depind_e.html. selected federal departments
and agencies of interest to new and existing businesses are listed
below alphabetically.
AGRICULTURE AND AGRI-FOOD CANADA
Oversees and administers policy and programs relating to
Canada’s food industries, and provides economic research and
market information.
Web: www.agr.gc.ca

Canadian Food Inspection Agency
Delivers inspection programs and enforces standards related to
food safety and quality.
tel:
613-225-2342
Fax: 613-228-4550
Web: www.inspection.gc.ca
CANADA BORDER SERVICES AGENCY
Administers and enforces legislation affecting the movement of
people and goods to and from Canada.
tel:
1-800-461-9999
Web: www.cbsa-asfc.gc.ca/menu-e.html
CANADA REVENUE AGENCY
Provides tax information on various business sectors including
construction, daycare, e-commerce, farmers, film, fishers,
non-resident operations, self-employed, and small businesses
in general.
tel:
1-800-959-5525
Web: www.cra-arc.gc.ca
Business Registration Services
A one-stop, online, self-serve business registration service to
obtain a business number and to open Gst/hst, register payroll
deduction and import/export accounts.
tel:
1-800-959-5525
Web: www.businessregistration.gc.ca
Goods and Services Tax/ Harmonized Sales Tax
Comprehensive links by topic to Gst/hst resources.
Web: www.cra-arc.gc.ca/tx/bsnss/tpcs/gst-tps/menu-eng.html
CANADIAN RADIO-TELEVISION AND
TELECOMMUNICATIONS COMMISSION (CRTC)
regulates and licenses Canada’s broadcasting and
telecommunications.
tel:
819-997-0313 (Client services)
Fax: 819-994-0218
Web: www.crtc.gc.ca
FOREIGN AFFAIRS AND INTERNATIONAL TRADE CANADA
Provides information on trade policy and agreements. the Export
and import Controls bureau authorizes and monitors the import
and export of goods affected by quotas and tariffs or goods
designated as restricted or dangerous.
tel:
613-944-1265 / 1-877-808-8838
Web: www.international.gc.ca

INDUSTRY CANADA
Provides information on policies, programs and services available
to new and existing businesses.
tel:
613-954-5031 / 1-800-328-6189
Web: www.ic.gc.ca
Canada Business
information service for existing businesses and start-up
entrepreneurs on government services, programs and regulatory
requirements.
tel:
1-888-576-4444
Fax: 1-888-417-0442
Web: www.canadabusiness.gc.ca
Canadian Intellectual Properties Office (CIPO)
Administers and processes copyright, patents, trademarks and
industrial designs.
tel:
819-997-1936
Fax: 819-953-7620
Web: www.cipo.gc.ca
Competition Bureau
Promotes and maintains fair competition including competitive
pricing, product choice and quality issues. Also administers
the Consumer Packaging and Labeling Act prohibiting false
or misleading representations and sets out specifications for
mandatory label information.
tel:
819-997-4282 / 1-800-348-5358
Fax: 819-997-0324
Web: www.competitionbureau.gc.ca
Corporations Canada
Provides business incorporation and related services.
tel:
613-941-9042 / 1-866-333-5556
Fax: 613-941-0601
Web: www.corporations.ic.gc.ca
Strategis – Canada’s Business and Consumer Website
Provides extensive business information resources on companies,
industrial sectors and import and export statistics.
tel:
613-954-5031
Web: www.strategis.ic.gc.ca

HEALTH CANADA
regulates the use of consumer products and delivers a range
of programs and services relating to environmental health and
protection.
Web: www.hc-sc.gc.ca
Environmental and Workplace Health
Provides information and advice on environmental factors affecting
workplace health including air, noise, pollution, contaminants and
radiation.
Web: www.hc-sc.gc.ca/ewh-semt/index_e.html
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Associations

listed below is a selection of business and financial associations
that may be of interest to new and existing businesses in Ontario.
Canadian Association of Management Consultants
tel:
1-800-268-1148
Fax: 1-800-662-2972
Web: www.cmc-canada.ca

Canadian Standards Association
tel:
416-747-4000 / 1-800-463-6727
Fax: 416-747-2473
Web: www.csa.ca

Canadian Bankers Association
tel:
416-362-6093 / 1-800-263-0231
Fax: 416-362-7705
Web: www.cba.ca

Canadian Venture Capital Association
tel:
416-487-0519
Fax: 416-487-5899
Web: www.cvca.ca

Canadian Franchise Association
tel:
416-695-2896 / 1-800-665-4232
Fax: 416-695-1950
Web: www.cfa.ca

Institute of Chartered Accountants of Ontario
tel:
416-962-1841 / 1-800-387-0735
Fax: 416-962-8900
Web: www.icao.on.ca

Certified General Accountants Association of Ontario
tel:
416-322-6520 / 1-800-668-1454
Web: www.cga-ontario.org

Law Society of Upper Canada
tel:
416-947-3300 / 1-800-668-7380
ttY: 416-644-4886
Fax: 416-947-3924
Web: www.lsuc.on.ca

Canadian General Standards Board
tel:
819-956-0425 / 1-800-665-2472
Fax: 819-956-5740
Web: www.tpsgc-pwgsc.gc.ca/ongc-cgsb/index-eng.html
Canadian Manufacturers and Exporters
tel:
905-672-3466
Fax: 905-672-1764
Web: www.cme-mec.ca

Ontario Real Estate Association
tel:
416-445-9910 / 1-800-265-6732
Fax: 416-445-2644
Web: www.orea.com
Retail Council of Ontario
tel:
416-922-6678 / 1-888-373-8245
Fax: 416-922-8011
Web: www.retailcouncil.org
Society of Management Accountants
tel:
905-949-4200 / 1-800-263-7622
Fax: 905-949-0888
Web: www.cma-canada.org
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For further information please visit:

For more information about investment

www.bakermckenzie.com/toronto

opportunities in Ontario, please visit us at:

Or contact Charles Magerman at:
tel:

416-856-6916

Email: charles.magerman@bakermckenzie.com

www.investinOntario.com
or contact us at
info@investinOntario.com
and 416-313-3469 or 1-800-819-8701
Ontario investment and trade Centre
35th Floor
P.O. box 1, 250 Yonge street
toronto, Ontario
M5b 2l7
CANADA
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